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Abstract

The study provides the challenges enforcing EU legislation on tourism in Albania, focusing on tourist protection
in the travel package contract. The primary objective is to evaluate the role of the European Union in improving the
legislation in the tourism sector in member states or aspiring ones, and the legal instruments used to govern tourism in
the EU and Albania. The main aim is to highlight the alignment of domestic tourism legislation with community law and
assess whether it has improved the standards for tourist services. This paper supports the hypothesis that the slow
implementation of legal reforms in tourism enterprises is not contributing to the expected success of this sector. To prove
this hypothesis this study relies on the analytic research method, theoretical consultation with important legal documents
in tourism, and the historical interpretation of the legal reforms carried out during this period. The study also uses the
comparative method to examine the impact of the criteria set out in European Union legislation in tourism and their
transposition into domestic law in the context of Albania’s EU integration. Strengthening consumer rights is a challenge
for countries in a perpetual transition like Albania. Undoubtedly, the protection of the tourist consumer, even though at
first sight it represents protection for luxury services’, is one of these objectives of general consumer protection.
Therefore, it is necessary, not only that the Albanian legal framework regarding travel package contracts complies with
Community law, but also that the tourist consumers be sensitized about their rights, as well as that the enforcement of the
law by the responsible institutions should be strengthened. The main findings are that even though there is a legal basis
aligned with community law that regulates and protects the interests of the tourist consumers in the travel package
contract, it has not provided the appropriate effects due to the lack of tourist entrepreneurs’ willingness in the field of
tourist travel to enforce legal requirements, negligence of the customers to protect their rights and mainly of the state
authorities in enforcing the law.
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1. An overview of the evolution of tourism in EU Treaties

In its genesis, the European Union emerged as a regional organization for economic
cooperation between the member states to establish a common regional market by ensuring the free
movement of goods, persons, services, and capital through adopting and implementing common
policies. The legal instruments that formalized this commitment to interstate cooperation for the first
time in the Treaty of Rome on March 25, 1957, did not envisage any provision that empowered the
organization with competencies in the tourism industry. However, in general terms, Article 2 of the
Treaty of Rome authorized the European Community to promote closer relations between member
states, where tourism was seen as an area that could help achieve this goal by enabling contacts among
European citizens. In addition, tourism represented an important economic activity within the
framework of regional economic cooperation, where EU policies could have an impact.?

An important step in creating cooperation mechanisms in the field of tourism within the EU
was the establishment of the Tourism Advisory Committee in 1986, whose role was to facilitate the
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exchange of information, consultation, and cooperation between stakeholders.® This committee
decided to design a document called an action plan in tourism to support the exchange of information
and increase cooperation between the sectors within the tourism industry. Another important step to
emphasize the role of tourism in developing a coherent policy approach in this area was the decision
of the Council of Ministers of the EU to name the 1990s as the ‘European Year of Tourism’.* For the
first time in the EU Treaties, the concept of tourism was embodied on 7 February 1992 in the
Maastricht Treaty, which included in the EU’s sphere of action or competencies, among others, ‘the
right to take measures in the sphere of energy, civil protection, and tourism’.®

The next step in access to EU competencies in the field of tourism was a green paper in April
1995 to promote a discussion on the EU’s role in tourism regarding the possible role and impact of
the EU in the field of tourism:® The discussion on these aspects took place within the framework of
the European Tourism Forum in December 1995, but no concrete decision was reached on the issues
raised. Following this initiative, in April 1996, the European Commission adopted a proposal for the
EU Council of Ministers called ‘The First Multiannual Program to Help the Promotion of Tourism in
Europe’, known as ‘Philoxenia’, a proposal which was not approved and was withdrawn in 2000.’
For these reasons, no changes were made to the Amsterdam Treaty in 1997 regarding the tourism
field.

The creation and opening up of a common European market, enabling the free movement of
persons, goods, services, and capital, as well as the other EU policies, had had a significant impact
on the growth of the tourism sector in the economy of each member state of the EU. According to
Eurostat statistics of 2007, the tourism sector represented the third-largest social and economic
activity of production and distribution of consumer goods in the EU, and consequently, had a very
important impact on the growth and economic development of the countries, with approximately over
(500 billion euro) or 4% of the GDP of the EU, thereby contributing to the increase of the employment
rate in EU countries.? This developmental impact created by the common market should have been
accompanied by the establishment of the appropriate legal mechanisms within the EU Treaties to
recognize the rights or competencies of EU institutions in the field of tourism. Therefore, the field of
tourism received special attention in the Lisbon Treaty of December 2007.°

Lisbon Treaty amended the previous legal framework, where tourism was embodied as part
of the political responsibilities of the European Union’s institutions, recognizing new and more
comprehensive competencies.’® Articles 6 (d) and 195 of the Lisbon Treaty attributed a new EU
competence to the tourism sector and changed the institutional context for the development of
European tourism. For the first time, the EU was empowered to direct tourism activity across Europe.
The Treaty attributed EU institutions the competence to develop a set of actions to respond to the
many challenges and opportunities facing the tourism sector.

3 Notarstefano, C., 2007, European Sustainable Tourism Context, concepts, and guidelines for action, Global Jean Monet Conference,
Brussel 2007, The European Union and World Sustainable Development, Brussel, November 2007, https://www.turismoycooperacion.
org/lOBSERTUR/E/02.pdf. For a comparative vision see Ferreira, Bruno, Gijsbert Hoogendoorn, Andreas Back, and Yu-Hua Xu. 2024.
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Specifically, the Lisbon Treaty recognized the ‘right of the EU to take action to support,
coordinate and complement the actions of Member States in the field of tourism’ but without
overcoming the competencies of the Member States in these areas.! Likewise, Article 195 of this
Treaty is dedicated to the tourism sector and specifically defines the subject matter competence that
member states recognize to the EU in the field of tourism. According to this article: ‘“The European
Union completes the action of Member States in the tourism sector, in particular through the
promotion of the competitiveness of European Union enterprises in this sector. To this end, the EU
actions aim at (a) encouraging the creation of a favorable environment for enterprise development in
this sector; and (b) promoting cooperation between Member States, through the exchange of good
practices. The European Parliament and the Council, acting under the ordinary legislative procedures,
shall adopt specific measures to supplement operations within the Member States to achieve the
objectives referred to in this Article, excluding the harmonization of the laws and by-laws of the
Member States. The provisions of the Lisbon Treaty on tourism might be considered a response to
the need to support the existing European institutions, build a strong Internal Market, and set up a
basis for sustainable European tourism?2.

2. The competences of the European Union in the tourism sector

From a historical point of view, it is clear that special regulation of the field of tourism in the
EU Treaties has gradually emerged as a necessity to respond to the economic, social, and cultural
developments arising within the common European market. As discussed above, the field of tourism
in the formal legal aspect is dealt with in two provisions of the Lisbon Treaty, but it is of particular
importance to consider how to understand the power or the substantive competence that the Treaty
gives to EU institutions and what impact they have on the latest legislation in the field of tourism in
member states. If we analyze the provisions of the Lisbon Treaty, it can be evident that the EU enjoys
limited power in the tourism sector, having the right to assist cooperation between the Member States,
mainly by providing a favorable climate to support the intersectoral development, the creation of
good common practices, and by providing funding for joint projects in this area.

According to the above-mentioned provisions, tourism in general, and the tourism law in
particular, is considered an exclusive competence of the Member States where the latter enjoy full
sovereignty to exercise it freely. Given the fact that the field of tourism is a cross-cutting field, the
exclusivity of states to regulate it includes not only their constitutional and legal obligation to protect,
manage, sustainably, and restore the national resources of the cultural and natural heritage of the
country, on the one hand, but also the obligation to create and stimulate the development of the tourist
enterprise sector, the necessity to define the types of tourism enterprises, as well as the setting of the
criteria and standards to be met by entrepreneurs in the field of tourism activities, and of the standards
of tourist services to be offered by these entrepreneurs on the other side. In the same vein, Estol and
Font (2016) admit that the provisions constitute a national instrument available for defining the role
and responsibilities of the state, of all stakeholders, the rights and obligations of international and
domestic tourists, and guaranteeing the rights and obligations of domestic and foreign tourist
entrepreneurs involved in economic activities in the field of tourism.%2

However, if we refer to the Lisbon Treaty, although the specific EU competency for tourism
is relatively limited, we can say that the EU has a significant impact on the development of the tourism
legislation of member states or states aspiring to become EU members primarily through the
promotion of the protection of consumers, as a common competence.'* Referring to Article 2 (2),
where the Treaties confer on the EU a common competence with the Member States in a given area,

1 Lisbon Treaty, 2007, Art. 6.

12 For specific issues, see Bastmeijer, Kees, Akiho Shibata, Imme Steinhage, Luis Valentin Ferrada, and Evan T. Bloom. “Regulating
Antarctic Tourism: The Challenge of Consensus-Based Decision Making.” American Journal of International Law 117, no. 4 (2023):
651-76. https://doi.org/10.1017/ajil.2023.34.

13 Estol, J., and Font, X. (2016) European tourism policy: It’s evolution and structure. Tourism Management, 52.

14 Lisbon Treaty, Art 4 (f)).
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the EU and the Member States may adopt legislation and acts of binding legal powers. Member States
exercise their competence to the extent that the EU has not exercised its competence. Member states
also exercise their competence in so far as the EU has ceased exercising its competence. These Treaty
provisions determine the important impact of EU law on areas of shared competence, such as the field
of protection of the tourist consumers in the relationship they create with certain tourism sector
entrepreneurs.

Secondly, Article 26 of the Treaty gives the EU-specific rights or competencies to issue legal
acts aimed at establishing the functioning of the EU internal market to ensure the free movement of
persons, goods, persons, services, and capital and the obligation of Member States or states aspiring
to become members of the EU to harmonize their legislation with that of the EU in this field. It is
precisely this power enjoyed by the EU which has the effect of creating the legal instruments of the
Member States under Articles 26 and 114 of the Treaty to regulate and harmonize their legislation in
the field of market functioning for that far this field is considered as related to tourism. Lastly, since
tourism itself includes two components, it represents a movement of persons and consequently the
transport and accommodation aspect of Articles 90 and 91 of the Treaty recognizes the EU’s
competence in the field of transport. Specifically, under this Article, the European Parliament and the
Council, acting under the ordinary legislative procedures and after consulting the Economic and
Social Committee and the Committee of the Regions, shall determine (a) common rules applicable to
international transport to or from the territory of a Member State, or because of passing through the
territory of one or more Member States; (b) the conditions under which foreign carriers may carry
transport services within a Member State; (c) measures to improve transport safety; (d) any other
appropriate provision. When adopting the measures referred to in paragraph 1, attention shall be paid
to cases when their implementation may seriously affect the standard of living in the level of
employment in certain areas, and the efficient use of means of transport. This right recognized by the
EU in the field of transport also has a significant impact on the tourism sector in member or candidate
countries, such as Albania.

3. EU legal instruments on tourism

EU institutions aiming to regulate aspects of the functioning of the common market and
particularly consumer protection have adopted several legal instruments with a direct impact on
tourism. Several legal instruments have regulatory effects in the tourism sector, like Travel Package
Directive®®, Timeshare Directive'®, Customer Sales Directive!’, Distance Selling Directive.'® Other
important European legal acts impacting tourism in member states and other countries are EU
regulations in the field of transport by land, rail, water, or air, sanctioning the rights of passengers by
type of travel'®, as well as the Regulation on the liability of airline companies and the compensation
of passengers using air transportation.?

This paper focuses on the Directive on package travel, package holidays, and package tours
on the legislation in Albania and the effective protection of consumer tourist rights.?! This is because
this Directive comprises one of the main instruments in relationships that arise in the private sphere
of the tourism travel industry all across Europe. This legal instrument aimed to remove the obstacles
to the freedom to provide services in respect of packages and increase competition between operators
established in different Member States.?? This Directive aims to approximate the laws of the Member

15 Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package tours, superseded by the new EU
Directive 2015/2302/EEC.

16 Directive 2008/122/EC of the European Parliament and of the Council of 14 January 2009 on the protection of consumers in respect
of certain aspects of timeshare, long-term holiday products, resale, and exchange contracts.

17 Directive 1999/44/EC of the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer
goods and associated guarantees.

18 Distance Selling Directive (97/7/EC), repealed by the Consumer Rights Directive 2011/83/EU).

19 See, more https://ec.europa.eu/transport/modes_en.

20 Regulation (EC) No. 261/2004.

21 Council Directive 90/314/EEC.

22 1hid, Preamble, Second Recital.



Perspectives of Law and Public Administration Volume 13, Issue 2, June 2024 242

States relating to travel packages sold and offered for sale in EU territory.?® It applies to both cross-
border and domestic transactions. It establishes a set of common rules on package travel contracts
that deal largely with pre-contractual and contractual information, the form and the elements of such
contracts, and the right of indifference. In particular, it contains provisions concerning damages
stemming from the failure to perform or the improper performance of the contract, although no
explicit definition of that concept is provided. In addition, this act is not strictly limited to the
contractual sphere and includes rules on matters such as the advertising and presentation of travel
packages and/or retailers. It also includes a minimum harmonization clause.

The first Directive was abolished through a new EU Directive 2015/2302 signed on 15
November 2015 and entered into force on January 1, 2018.2* Overall, many of the rights and
protections afforded to consumers under the 1990 Directive remain unchanged by the 2015 Directive.
The new Directive contributes to improving certain aspects, such as the cap on price increases and
the provisions on accommodation in the event of unavoidable and extraordinary circumstances. The
real changes are those that seek to update the modern way of doing and regulating business in the
travel industry. Redefining the terms ‘packages’ and ‘organizers’ updates and increases the scope of
those concepts and should bring greater certainty for consumers about what they are protected; while
the mutual recognition of insolvency protection is an inevitable response to the regulatory
landscape.?®

4. Impact of the EU on reforming tourism law in Albania

The aspiration of the Albanian people to join the big European family and the common
European market has already paved its way through several aspects, initially with the signing of the
Stabilisation and Association Agreement (SAA) in 2006, and then in 2014 through the obtainment of
the status of the candidate country which is currently expected to open the negotiations for Albania’s
EU membership. Completely materializing this aspiration, under Article 720 of the SAA, requires
not only the approximation of our country’s legislation with that of the EU but also the effective?’
implementation and enforcement. If we analyze the SAA, we will note that tourism has a special
dedicated provision. Specifically, Article 94 sanctions the obligation to establish cooperation?®
between Albania and the EU in the field of tourism,?° to improve the tracking of information in this
field, as well as the transfer of expertise through training, exchanges, and seminars. Under this article,
cooperation will be based on community law in this field and can be integrated into a regional
cooperation framework. Based on this definition, another area where the SAA creates obligations for
the Albanian state, thereby affecting the sphere of tourism in Albania, is cooperation with the EU in
the field of statistics. Under this provision, Albania should periodically transmit to Eurostat statistical
information about specific indicators of tourism.

On the other hand, one of the common market areas where the EU has regulatory competence
and which directly affects the tourism sector is consumer protection, which finds special regulation
in Article 76 of the SAA. Under the provisions of the SAA, consumer protection is a key element in

2 1pid.

24 Directive (EU) 2015/2302 of the European Parliament and of the Council of 25 November 2015 on package travel and linked travel
arrangements, amending Regulation (EC) No 2006/2004 and Directive 2011/83/EU of the European Parliament and the Council and
repealing Council Directive 90/314/EEC.

25 Barun, M., 2016, Legal Effects of the Application of EU Directive 2015/2302 ‘On Package Travel and Linked Travel Arrangements,
Economic and Social Development: Book of Proceedings; Varazdin (Sep 1/Sep 2, 2016); Czekaj, R., Kulig, K., 2018, Contracts for
package travel, package holidays and package tours, Central and Eastern European Journal of Management and Economics, Vol. 6,
No. 2, 109-124, June 2018; Laska, A., 2020, Legislative Aspects of Package Travel Contract in Albania, The Legislative Measures in
accordance with The EU 3202/2015 Directive, European Journal of Humanities and Social Science.

% Stefanicki, R., 2014, Guarantees Flowing from Article 7 of Directive on Package Travel, Package Holidays and Package Tours,
Review of Integrative Business and Economics Research, Vol. 4(1), p. 217-225, https:// buscompress.com/uploads/3/4/9/8/3498053
6/riber_h14-156_ 217-225_.pdf, accessed 23 February 2024.

27 Article 70, first sentence of the SAA, Law no. 9590 of 27.7.2006. On the Ratification of the *Stabilization and Association Agreement
between the Republic of Albania and the European Communities’. Article 94 of the SAA.

28 Article 94 of the SAA.

29 Article 88 of the SAA.
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the proper functioning of the market economy and demands not only policies supporting active
consumer protection under EU law, harmonization of legislation, and effective legal protection for
consumers to improve the quality of consumer goods and services, but it also requires the
establishment of administrative mechanisms to ensure market surveillance and enforcement of
legislation in this area.®® To fulfil this obligation, within the approximation of the legislation and
establishment of regulatory and monitoring mechanisms of the tourist market in Albania, an important
step has been made by law no. 9902, dated 17.04.2008 ‘on consumer protection’. This law for the
first time dedicates two articles to the main forms of private legal relationships in the field of tourism,
that of the contract on tourist packages. These provisions define the general notion of the meaning of
the travel package and regulate the requirements for pre-contractual information.3!

In addition to this contract, the above-mentioned law3? and then Law No. 10,128, dated
11.05.2009 ‘On Electronic Commerce’ regulates the legal regime of electronic commerce in general,
as a very important component in the development of the tourist market. The obligation to make a
more detailed transposition of the Directive to regulate in detail the travel package concept and
specifically the travel package contract are materialized in more detail in the Albanian legal corpus,
DCM no. 65, dated 21.01.2009. This sub-legal framework in some respects foresees wider protection
for the Albanian consumer compared with the protection offered by Directive 90/314/EEC, while not
fully harmonized with the provisions of Articles 2 and 3 of the Directive as regards the scope of
application and some other aspects of its application.3® Also, the concept of a travel package contract
is contained in both the previous tourism law3* and the current law of September 2015.%° The focus
of this legal regulation is not only the provision of a broader concept of travel packages but also the
determination of the formal and substantial elements that a travel package contract3® should consist
of, as well as the obligation to keep separate registers where to record the data of tourists, visited
destinations, duration of stay and periodically reporting these data to the competent state authorities
monthly.

5. Challenges of enforcement of EU standards in tourism law in Albania

Full harmonization of Albanian legislation with EU directives in the field of tourism remains
an obligation for the Albanian state toward the integration process. The main concern remains the
protection of the rights of tourism consumers in the travel package contracts through monitoring in
practice how much and in which way this legal framework applies.®” This is because there are
numerous cases Where there is no basic pre-contractual information for customers who will purchase
a travel package, or where there is a lack of a written contract or the provision of a travel document
where the customer is informed about the services offered. Being an area where the service is
contracted and often paid in advance and becomes effective several days or weeks later, the non-
formalization of these contractual relations in the form required by the law has led to several cases of
customer fraud related to the provision of the travel package, forcing customers to pay cash amounts
without receiving the contracted services. Although it has been around a decade since the Albanian
legislation has regulated this legal relationship for a while, it turns out that in practice the rights and
interests of the tourist consumers may be subject to injury by irresponsible persons. The main key
challenge remains the proper informing of the consumer, editing of the respective contracts, fraud
actions undertaken by travel agencies, etc.

In Albania, in addition to the above-mentioned issues, have arisen from other issues such as
defrauding children of age to get free service on travel package deals with domestic or mostly foreign

30 |bid. Article 76 of the SAA.

31 Law no. 9902, Dt. 14.04.2008 *On Protection of Consumers, Articles 46 and 47.

32 _aw no. 9902, Dt. 14.04.2008 *On Protection of Consumers, Articles 46 and 47.

33 Furthermore, https://www.parlament.al/wp-content/uploads/2015/11/relacion_ligji_per_turizmin_21785_1.pdf.
34 Law No. 9734, dated 14.05.2007 ‘On Tourism’, Article 4, points 17 and 20.

35 Law no. 93/2015 ‘On tourism’ Article 4 points 21.

36 |bid, Article 54.

37 To see more, http://shekulli.com.al/investigimifalsifikimet-paketat-e-udhetimit-ne-turgi.
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entrepreneurs, or travel agencies partial booking of customers despite the fact that the latter gets the
money full value.®® In response to these issues and challenges that arise in the tourism market and
wanting to implement effective protection of consumer tourist rights in line with EU directives, the
new tourism legislation has marked a step forward by defining professional and infrastructural
standards and criteria for the services to be catered for by various tourist entrepreneurs, such as travel
agencies, tourist operators, tourist guides, tourist transport or accommodation units. Legislation has
sanctioned a way of verifying or controlling these standards, forcing these entrepreneurs to go through
the licensing process within 18 months of entry into force of the law. Also, the law on tourism in
Albania aiming to strengthen the enforcement measures by entrepreneurs has posed to travel agencies
the obligation to keep, compile, and report periodically legal documentation that records their
commercial activity.

Another important aspect in the legal framework for tourism is that, in addition to the
juridical-civil protection of the contractual relationship of the regular travel package, the legislation
has also envisaged instruments of legal and administrative protection, such as the right of every
customer to appeal administratively the tourist entrepreneurs by the State Inspectorate for Tourism.
In order to impose the enforcement of the legal measures mentioned above, the legislator has provided
administrative sanctions, respectively, to the extent of ALL 200,000 to entrepreneurs in the field of
tourist travel who are operating as non-licensed travel agencies or tour operators, and in the amount
of ALL 50,000 for non-attendance and not periodically downloading electronically the data on tourist
travels offered, as well as in the amount of ALL 100,000 for not specifying the travel package. Given
this wide and multifaceted reform in the field of tourism, the question arises as to what level of
concreteness the provisions of the above-mentioned law are being implemented and how law
enforcement monitoring is progressing to guarantee a more qualitative and standardized service for
the tourist customer.

If we analyze the institutional framework of tourism in Albania, we conclude that the State
Inspectorate for Tourism has not been established for several years since entering into force the law.
The business entrepreneurs have been unmonitored for years, and the consumer has not been offered
the protection of the necessary institutions until 2020, with the creation of a Special Directorate for
the Supervision of Tourism Standards under the State Inspectorate of Market Supervision. However,
his role remains apathetic and powerless, always leaving spaces for illegality and violation of the
rights of tourist consumers. On the other hand, from the annual reports of the Ministry responsible
for tourism, it turns out that the full control and licensing process of entrepreneurs in the field of
tourist trips, which have the right to organize and sell tourist packages, has not yet been completed.
Such asituation directly affects the quality of tourist services offered by these entrepreneurs. Another
concerning issue is that the reports of the Ministry responsible for tourism do not indicate specific
data over the reports made by entrepreneurs operating in the field of offering tourist trips. Therefore,
it can be said that the main challenge of the tourist travel sector in Albania remains the formalization
according to the legal standards of tourist travel entrepreneurs, the establishment of control
mechanisms, as well as their ongoing inspection on its own as well as a follow-up of complaints
addressed to the law offenders.

To improve the rule of law in member and candidate countries, the European Union has
continuously suggested the decentralization of consumer protection, transferring the competence of
market supervision in general®®, and that of tourist services in particular, to the local government. The
annual progress reports emphasize the implementation of this request, but there are still no results in
this direction.

6. Conclusions

Strengthening consumer rights is a challenge for countries in a perpetual transition like

38 Article 17, points 2 and 3 of Law No. 93/2015 ‘On Tourism’.
39 Gerstenberg O., De Burca G., 2006, « The Denationalization of Constitutional Law », 47 Harvard International Law Journal.
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Albania. Undoubtedly, the protection of the tourist consumer, even though at first sight it represents
protection “for luxury services’, is one of these objectives in the framework of general consumer
protection. Therefore, it is necessary, not only that the Albanian legal framework regarding travel
package contracts complies with Community law, but also that the tourist consumers be sensitized
about their rights, as well as that the enforcement of the law by the responsible institutions should be
strengthened.

The legal framework regulating travel contracts and the travel package concept in the
consumer protection law and tourism in line with the 2015 directive must provide an adjustment more
convenient for the concept of travel package, travel organizer, or other aspects of consumer legal
protection related to these contractual relationships. However, even though there is a legal base
aligned with Community law that regulates and protects the interests of the tourist consumer in the
law on tourism and specifically in the travel package contract, these measures have not yet given the
proper effects due to the lack of will of entrepreneurs operating in the field of tourism to enforce legal
requirements, clients to recognize and guarantee their rights and mainly state competent institutions
to be more stringent in the enforcement of the law.
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