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Abstract

The latest legislative amendments to Companies Law no. 31/1990 are expected to be well received by the business
community, being described by the legislator, among others, as a relaxation of the conditions for registration and
operation of the Limited Liability Company. Thus, significant changes concern the elimination of the minimum value of
the share capital for this type of company, as well as the emphasis of the new provisions on the will of the shareholders
regarding the transfer of shares, by removing the term of opposability to transfer provided in favour of third parties.
Without claiming a thorough analysis of the matter, the article aims to highlight the most important aspects of these
legislative changes.
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1. Introduction

During the years 2020 and 2022, Law no. 31/1990 on companies® (hereinafter referred to as
‘Companies Law’ or ‘the Law’) underwent important changes, long awaited by the business
environment, investors, economic operators, in short, by all professionals. Most of the changes*
concerned simplification/debureaucratization, transfer of shares, payment of the share capital and
removal of restrictions of setting up of a limited liability company and updates on the provisions
regarding trade register, by adopting Law no. 223/2020 on the simplification or debureaucratization
of the transfer of shares and the payment of share capital amending the Companies Law no. 31/1990
(hereinafter referred to as ‘Law no. 223/2020°). Moreover, updates of the provisions on trans-border
operations were brought by Law no. 222/2023 amending and completing Companies Law no.
31/1990, as well as Law no. 265/2022 on trade register and amending and completion of other
normative acts related to the registration in the trade register (hereinafter referred to as ‘Law no.
222/2023’). Thus, the new regulation went through the stages of aligning the procedures in Romania
with the regulations in the EU Member States and other legal systems.

According to the Explanatory Memorandum®, Romania, an EU Member State, had a
restrictive and bureaucratic regime regarding the transfer of shares from an LLC?® to third parties.
Thus, by easing the transfer of shares to third parties or associates governed by the law today, the
procedures on limited liability company were harmonised. Shareholders are thus establishing their
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own rules on the transfer of shares in the articles of association, as provided for in countries like
Austria, Belgium, the Czech Republic, etc. This harmonisation will lead to the flexibility of the courts,
especially in cases concerning the opposition in relation to the assignment of social shares. A study
of the practice found 4600 cases of indexed decisions, on average 460 oppositions per year to be
examined by the Romanian courts. In accordance with the same Explanatory Memorandum’, until
the entry into force of Law no. 223/2020, the excessive bureaucracy had negative effects on
businesses. It needs to be pointed out, however, that during the state of emergency caused by the
coronavirus epidemic, when the private sector suffered from this blockage, it was possible to
implement the solution of suspending procedural terms which, however, from a legal point of view,
led to differences of opinion regarding the suspension of the opposition period. These changes are
aimed at solving this legal controversy in a favourable way.

Relatively new in the Romanian legislation, as it was introduced in 1990 and was intended for
the use of medium-sized capital, the Limited Liability Company seems to have proven its
effectiveness for the business environment?,

The Limited Liability Company emerged late in the commercial activity, first regulated in
1892, in Germany, and then taken over in 1925, in France. In Romania, it was enshrined into
legislation with the Companies Law. This type of company was initiated out of the need to meet the
requirements of business. Partnerships (especially general partnerships) provided the conditions for
the use of small capital, and capital companies (especially joint stock companies) were suitable for
the use of large capital, especially large-scale business. Of course, the Limited Liability Company
has its own characteristics, as well as institutional autonomy?®.

The Limited Liability Company is defined in the literature'® as a company formed, on the
basis of full trust, of two or more persons, who share certain goods to carry out a commercial activity
(production activity, trade or provision of services).

The main features of a Limited Liability Company are, therefore, the trust of the partners and
their liability for social obligations only within the limit of the contribution to the share capital.

As is the case of all companies regulated by Companies Law, the Limited Liability Company
becomes a legal entity from the date of registration in the Trade Register!?.

2. Changes to the incorporation of the Limited Liability Company and the share capital

The analysis of the incorporation conditions starts from the provisions of the Companies Law
and is completed with its last amendment, adopted by Law no. 223/2020, in force since 5 November
2020 and Law no. 222/2023, in force since 23 July 2023.

As is the case of all companies provided by law, the psychological element when signing the
company contract to set up the company and to cooperate in order to carry out the activity, i.e. affectio
societatis, is found to be an essential element of the Limited Liability Company??.

According to the legal provisions*?, the contributions that the associates can bring to the share
capital are contributions in cash and in kind. The cash contribution is mandatory for the incorporation
of any type of company, therefore also for the incorporation of a Limited Liability Company. At the
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11 Article 41 of the Companies Law.

12 In practice, it was found that serious misunderstandings between partners that lead to the impossibility of achieving the object of
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same time, it does not bear interest but can be brought in lei or foreign currency. The contribution in
kind, a form of contribution admissible in all forms of company, must be economically assessable
and is paid by the transfer of the corresponding rights and by the effective delivery to the company
of the assets in good operating conditions.

As far as the share capital is concerned, it is fixed for the duration of the Limited Liability
Company, in the sense that the value of the company’s assets must be at least at the level of the share
capital. Also, the share capital is intangible, meaning that it cannot be used to pay dividends and is
real, i.e. the contributions of the partners are not fictitious and represent the real guarantee of the
social creditors.

At the same time, unlike other forms of companies, the share capital is divided into shares that
are not represented by negotiable securities. According to the latest legislative amendments, the
shares no longer have a minimum value established by law4, but the obligation of their equal value
remains in force.

As a result of the contribution to the share capital and the acquisition of the shares
corresponding to this contribution, the partner has a number of rights provided by law, such as the
right to participate in decision-making and the right to dividends.

With regard to dividends, the legal provisions stipulate that they are distributed to the
shareholders in proportion to their participation quota in the paid-up share capital (...) unless
otherwise provided by the articles of association'®. These special provisions of the Companies Law
must be mentioned in conjunction with the general provisions of the Civil Code, which stipulate that
any clause excluding the shareholder’s participation in profit sharing or participation in losses is
considered unwritten'®. Therefore, the shareholders understanding regarding profit sharing and
compensation of losses takes precedence, while the Companies Law regulates the partners’ alleged
intention to establish such criteria on the basis of proportionality to the share capital.

According to the previous provisions of the Companies Law dedicated to the Limited Liability
Company, it could be established and could operate with a minimum capital of 200 lei. The latest
amendments to the Law no longer provide for a minimum value. So, perhaps we are going to have a
Limited Liability Company with a share capital of 1 lei, given these changes.

We emphasize the condition of the mandatory existence of the share capital, as a necessary
element for the establishment and functioning of any company. With this change, proof of payments
under the terms of the articles of association will no longer be required for the Limited Liability
Company. For the other types of companies, the provisions regarding the minimum capital are
maintained. In the Explanatory Memorandum it is mentioned that studies conducted on the minimum
share capital thresholds have shown that where they are small or insignificant as was the case in
Romania, this is not a relevant indicator for the company or a guarantee for creditors. It is all the more
relevant where the funds subscribed were also immediately withdrawn and used mainly for the
expenses of the companies. The removal of the threshold of 200 lei of the payment of capital before
registration, the presentation of the evidence of payment, as well as the elimination of the sanctioning
of the administrators who started operations on behalf of the company before the payment of capital
are novelties long awaited by businesses.

The lack of a minimum value of the share capital does not change its legal significance, as the
general pledge of unsecured creditors. Although it is mentioned as the general pledge of unsecured
creditors, it is not kept as a reserve at the disposal of potential creditors. In fact, it represents another
element in the company’s balance sheet, namely a debt of the company to the shareholders, which in
case of liquidation, after satisfying all other debts, would fall to the shareholders.

It must be noted that the Law does not provide for a minimum value of the share capital even

14 Article 1 point 1 of Law no. 223/2020.

15 Article 67, paragraph 2 of the Companies Law; furthermore, the same legal provisions stipulate that dividends paid in violation of
the law are reimbursed, if the company proves that the partners knew the irregularity of the distribution or, in the existing circumstances,
should have known, and the right to action for the reimbursement of the dividends expires within 3 years from the date of their
distribution.

16 Article 1,902 paragraph (5) of the Civil Code.
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in the case of partnerships, the general partnership and the limited partnership, respectively. In the
literature!” it is considered that in the case of these companies the social creditors are protected by
the unlimited and joint liability of the partners. Following the legislative changes regarding the lack
of the minimum amount of the share capital provided for the Limited Liability Company, such a
justification would not be valid given the limited liability of the partners. At the same time, the Law
allows to Limited Liability Company to set up with a paid-up share capital of 30% of the subscribed
share capital at the incorporation, thus underlying the similarity with the provisions for the joint-stock
companies.

3. Operation of the Limited Liability Company and the transfer of shares

The Limited Liability Company operates on the basis of the decisions taken within its
management bodies. The general meeting® decides by votes representing the absolute majority of
both the associates and the parts of the social capital unless otherwise provided in the articles of
association. Also, in case of modification of the constitutive act, the vote of all the associates is
necessary, unless the law or the constitutive act stipulates otherwise®®. At the same time, while each
social share gives the right to one vote, a shareholder may not exercise his/her right to vote in the
proceedings of the shareholders’ meetings regarding his/her contributions in kind or the legal acts
concluded between him/her and the company?°.

In case the Limited Liability Company has only one partner, s/he will exercise the duties of
the general meeting of the company’s associates. The sole shareholder may have the status of
employees of the Limited Liability Company of which he or she is the sole shareholder?.

The Companies Law also provides rules on the convening of the general meeting of the
shareholders??.

The provisions provided for joint-stock companies, regarding the right to appeal the decisions
of the general meeting, also apply to Limited Liability Companies, the term running from the date on
which the partner became aware of the decision of the general meeting that is being challenged®.

The company is managed by one or more directors, associates or non-associates, appointed
by the articles of association or by the general meeting®.

From the beginning of the regulation of ‘commercial’ companies, the Limited Liability
Company cannot issue bonds?. The appointment of auditors is mandatory?® if the number of

17'St. Carpenaru, Tratat de drept comercial, Universul Juridic Publishing House, Bucharest, 2016, p. 139.

18 According to article 194, the General Meeting of the Associates has the following main duties: a) to approve the annual financial
statement and to establish the distribution of the net profit; b) to appoint the directors and the censors, to revoke/dismiss them and to
release them of their activity, as well as to decide on the contracting of the financial audit, when it is not mandatory, according to the
law; c) to decide on an action against the directors and censors for damages caused to the company, also designating the person in
charge of it; d) to amend the constitutive act.

19 Article 192 of the Companies Law; in article 193, the Law also stipulates that if the legally constituted assembly cannot take a valid
decision due to a lack of the required majority, the reconvened assembly may decide on the agenda, irrespective of the number of the
shareholders and the quota of the share capital represented by the attending shareholders.

20 Article 193 of the Companies Law.

2L Article 196 of the Companies Law.

22 According to article 195, the directors must convene the meeting of the associates at the registered office, at least once a year or as
often as necessary. Moreover, an associate or a number of associates, representing at least a quarter of the share capital, may request
the convening of the general meeting, indicating the purpose of this convocation. The convocation of the assembly will be made in the
form provided in the constitutive act and, in the absence of a special disposition, by registered letters, at least 10 days prior to the fixed
date, including the agenda. By decision no. 55/2020, published in the Official Gazette no. 969 of 21 October 2020, HCCJ decided that
in interpreting these provisions, the 10-day period begins to run from the date on which the convening of the general meeting by a
registered letter reached the addressees, unless the articles of association or a special provision of law provide other means of
communication.

23 Article 196 of the Companies Law.

24 Article 197 stipulates that the directors may neither receive, without the authorization of the shareholders’® meeting, the mandate of
director in other competing companies or having the same object of activity, nor may they carry out the same commercial activity or
another competitive one on their own behalf or on behalf of another natural or legal person, under penalty of being dismissed and held
responsible for damages?

25 Article 200 of the Companies Law.

2% Article 199 of the Companies Law lays down that if there are no censors or financial auditors, each of the shareholders who are not
directors of the company shall exercise the right of control that belongs to the shareholders of a general partnership.



Perspectives of Law and Public Administration Volume 13, Issue 2, June 2024 222

shareholders is greater than 15.

Regarding the transfer of shares, they may be transferred between shareholders?’, but the
current regulation of the Companies Law provides that the transfer to persons outside the company is
allowed only if it has been approved by shareholders representing at least three quarters of the share
capital, unless the constitutive act provides otherwise?®.

Therefore, points 8 and 9 of Article | of Law no. 223/2020 amended Article 202 of the
Companies Law, leaving the conditions of the transfer to the shareholders, by establishing the rules
in the articles of association, otherwise maintaining the legal provision on the conditions of the
transfer, while the rules on opposability?® by social creditors and any other persons adversely affected
by the decision of the partners to transfer the shares are repealed.

Also, the latest legislative changes have eliminated the obligation to submit the act of the
transfer of the social parts (shares) to the Trade Register Office.

It must be emphasized that the purpose of this opposition was to compensate for the damage
caused to the social creditors or other interested parties, without preventing the transfer of shares.
Therefore, in practice, there was a postponement of the transfer until the analysis and settlement of
that opposition, which, however, did not lead to the cancellation of the transfer of shares.

Another essential change stipulates that when the company is registered and when the
registered office is changed, the document certifying the right to use the space®® for the registered
office shall be presented at the Trade Register Office. After registration at the Trade Register, the
document certifying the right to use the registered office is sent to the tax authority within the National
Agency for Fiscal Administration (‘A.N.A.F.”) in whose district the building is located. Previously,
the law provided that this document, registered with the A.N.A.F. had to be presented to the Trade
Register Office on the date of registration or change of registered office. The provisions limiting the
possibility to operate several companies in the same building have also been repealed; the approval
on the change of destination of the buildings is no longer necessary.

Other amendments to the Companies Law aim at eliminating the obligation to submit the
written solemn declaration on holding the capacity as the sole shareholder in a single Limited Liability
Company, removing the obligation to publish in the Official Gazette the announcement on the
submission of annual financial statements, auditors’ report, the report of the financial auditors, for
the companies with an annual turnover of over 10,000 lei and on the website of the Trade Register
for the other companies, thus art. 185 para. 4-5 of the Law being repealed.

4. Conclusion

Undoubtedly, the topic of companies is extremely dynamic and it is always necessary for the
applicable legal provisions to be adapted to the needs of the business environment®! and in line with
European provisions®?. This justifies the many changes over time. Therefore, in this context, a new
legislative change is not surprising. However, as in the case of any legislative changes, its
effectiveness remains to be proven by practice.

In the Explanatory Memorandum of Law no. 223/2020, the initiators of the normative act
emphasize the restrictive and bureaucratic regime regarding the transfer of shares from a Limited
Liability Company to third parties before this legislative amendment, which brought the transfer to
the duration of at least 30 days, but in practice it turned out to last even more than 12 months.

27 In the analysis of the transferability of the shares, the intuitu personae character of the company must be taken into account.

28 Article 102 of the Companies Law.

29 In the literature, the existence of this legal mechanism has been criticized for the more real disadvantages created for company (see
L. Sauleanu, Opozitia la hotarirea asociatilor privitoare la transmiterea partilor sociale, Revista de Drept Comercial no. 5/2011).

30 For a perspective on the free estate, see V. Stoica, L. Dragu, Aspects related on the issue of special free estate in relation to the
provisions of the Romanian Civil Code, Juridical Tribune - Tribuna Juridica, Volume 9, Issue 1 March 2019, p. 232-245.

31 For a perspective on corporate social responsibility, see Ch. Ene, Brief analysis of the international legal framework of corporate
social responsibility, Juridical Tribune - Tribuna Juridica, Volume 8, Issue 3 December 2018, p. 690-696.

32 For a view on the European Commission, see I. N. Militaru, A. Motatu, European Commission initiatives to promote the general
interest of the European Union, Juridical Tribune - Tribuna Juridica, Volume 4, Issue 2, December 2014, p. 205-211.
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Therefore, in order to have similar regulations to other European countries and to help businesses,
the rules governing the transfer of shares are left to the associates. To the former legislative
provisions, the challenges brought by the pandemic were added, which at the legislative level were
approached with the solution of the suspension of some procedural terms, generating controversies
regarding the possibility of suspending the opposition period.

It may be too early to notice the impact of these changes on the business environment,
however, the will to align the legislation with that of other EU states, where such legislation has
proved to be of real use in practice, is to be welcomed®3. Previous legislation on the social shares has
been criticized over time, pointing out that the advantage created to the company’s creditors and other
parties affected has many disadvantages for the proper functioning of the company.

Taking into account the current highly vulnerable economic context®, it is indeed possible
that the new legislation will be well received by the business community. No doubt that any relaxation
of the conditions for the registration or operation of companies is generally embraced by traders. It
remains, therefore, only for these changes to be perceived as advantages and to find their use in
practice.
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