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Abstract

Prevalence of undue delays in criminal proceedings in South Africa poses serious implications not only for the
accused person’s right to a fair trial but also for the rights and interests of crime victims. The South African criminal
justice system is overburdened. This is because crime in South Africa is currently at an all-time high, resulting in a
clogged court system. Due to this overburdened system, the entire criminal justice system is hampered, and cases take
longer to resolve. The impact of these undue delays on crime victims, firstly is that justice delayed is justice denied and
society resorts to commit vigilantism as they have lost faith in the criminal justice system. Secondly, there has been a
perception from the society that the criminal justice system is biased and favors the rights of offenders or accused persons.
In Rodrigues v National Director of Public Prosecutions and Other 2019 (2) SACR 251 (GJ), the court when dealing with
undue delays for the first time, rights and interests of crime victims were considered even though the matter took more
than 40 years. This judgment revealed the importance of the realisation of speedy trial rights for crime victims. Using the
qualitative research method, the literature in this article indicates that the enactment of the right to a speedy trial for
crime victims can be beneficial to all parties involved in criminal proceedings to curb undue delays in criminal
proceedings. This article outlines the causes of undue delays in criminal proceedings, the impact that these delays have
on specific crime victims and argues for the implementation and enforcement of the right to a speedy trial for crime
victims in South Africa.
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1. Introduction

Although the offender is often arrested soon after the crime has been committed, the trial may
take years before it is finalised. Long periods of delay in the criminal process are at times
unforgivable. The delays through postponements have serious implications® as the public tends to
lose faith in the administration of justice*. Furthermore, delays contribute to the instability of the
criminal justice system and the infringement of the rights of crime victims. The escalating numbers
of pending criminal cases put unbearable mental and economic pressure on the prosecution, on the
accused persons, and consequently on the crime victims. This is currently evidenced in the ongoing
trial of Senzo Meyiwa.

When the trial is delayed therefore it means that justice is denied for crime victims,® and
consequently, they may resort to vigilantism.® The delays in trials also cause instability in societies

! Pumza Nomnganga - School of Law, Faculty of Law, Humanities and Social Sciences, Walter Sisulu University, Mthatha, South
Africa, pnomnganga@wsu.ac.za. https://orcid.org/0000-0002-2365-8695.

2 Paul S. Masumbe - School of Law; Acting Faculty Chair: Research and Higher Degrees, Faculty of Law, Humanities and Social
Sciences, Walter Sisulu University, Mthatha, South Africa, pmasumbe@wsu.ac.za. https://orcid.org/0000-0002-9997-4125.

3 According to the Oxford Dictionary repercussion means ’unintended consequence of an event or action, especially an unwelcome
one’.

4 See www.justice.gov.za> ip06_prj73_1997, also Justice denied 18 June 2015 www.news24.com (accessed 12-03-2023).

5 As the saying goes: ‘Justice delayed is justice denied’: https://s3.amazonaws.com/tlddocuments.lInassets.../court_delays_final_
report_e (accessed 16-06- 2023).

6 The term vigilantism is used when the community takes the law into their own hands at https://www.iol.co.za/... /vigilantism (last
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because the latter may feel insecure. Our Constitution does not only guarantee that everyone has a
right to a fair trial, but it also guarantees a right to a speedy trial.”

Other than the Constitution, the Criminal Procedure Act [the CPA]J® also addresses the
question of the trial. The addition of a section 342A to the CPA was based on a study of the factors
that contribute to delays in the resolution of criminal cases. The delay in commencement or
finalisation of a trial has a negative impact not only on the accused person but on the prosecution as
well as the victims of crime, amounting to re-victimization of the victim whose rights had already
been violated by the criminal conduct of the accused. It also impacts negatively on the merits of the
case because a witness may die, or the evidence fades from memory.® This article argues that some
provisions of section 342A are not aggressive enough in dealing with the delays in criminal trials.°
This article is limited to crime victims only as it advocates for the implementation and enforcement
of the speedy trial right for crime victims.

2. Causes of undue delays in criminal proceedings in South Africa

As alluded to above, South Africa’s criminal justice system is known as being a system that
takes too long to finalise or commence criminal trials. The ongoing trial of Senzo Meyiwa’s murder
illustrates this. This is a trial of Bafana Bafana goalkeeper who was brutally murdered in 2014. Upon
various investigations, in 2022 the trial commenced up until today, there have been numerous delays,
such as changing of legal representatives, unavailability of witnesses, and the illness of the presiding
judge who lately was suspended and facing allegations that he had intentionally caused delays in the
trial.

Many more trials are delayed and due to those delays’ cases are withdrawn or permanently
stayed as provided in the Criminal Procedure Act.!* The following paragraph provides a brief
discussion on the causes of undue delays in criminal proceedings.

Most courts have concluded that while assessing the causes of any delay, there are four
categories to consider: (a) delays created by the state’s behavior; (b) particular circumstances relating
to the case, such as complexity; (c) systemic delays, and (d) delays imposed by the accused.*?

In the criminal justice system, delays in the administration of justice have long been regarded
as a severe issue. One of the implications of the transformation and transition from an apartheid-
controlled system to a democratic system has been noted as this difficulty.*?

The transition from apartheid to democracy in South Africa resulted in numerous changes in
the criminal justice system.'* Some of these changes resulted in situations that the new South Africa
was ill-equipped to deal with.® For example, in the old divided South Africa, the amalgamation of
the former 11 departments of justice and courts into one unit, the introduction of the Constitution, the
inclusion of previously disadvantaged groups into the justice system, and increased knowledge of
rights led to an increase in the number of cases filed in court.1®

accessed 23 June 2023).

7 Right to a fair trial https//www.equalityhumanrights.com Article 6 (accessed 15-01- 2023).

8 Criminal Procedure Act 51 of 1977.

9 S v. Tshilo 2000 2 SACR 443 (CC) para 51. In S v. Henderson 2011 27 SA 872, the Court held that an array of variable can affect as
dilute memory and to identification.

10 “Unreasonable delays’ are defined under Section 342A of the CPA. Any unjustified delay in the completion of proceedings that
appears to the court to be unreasonable and that could cause considerable prejudice to the prosecution, the accused or his or her legal
adviser, the State, or a witness shall be investigated by the court.

1 Act 51 of 1977.

12.5v. Brooks and Others 2019 (1) SACR 103 (NCK). In this case the delay was caused by the original accused persons who indicated
that they wanted to enter into a plea-and sentence agreement?

13 M. Shaw, ‘Reforming South Africa’s criminal justice system’ Paper No. 8, (Institute for Defence Policy, Johannesburg), August
1996, https://hdl.handle.net/10520/EJC48984.

14 D. Davis, ‘The Criminal justice system: How much transformation has taken place during the first decade of constitutional
democracy?’ <http://www.csvr.org.za/confpaps/davis.htm> (last accessed May 8, 2023).

15 Obiokoye, Onyinye Iruoma, Eradicating delay in the administration of justice in African courts: a comparative analysis of South
African and Nigerian courts, Thesis, Dissertation, 2005, p. 24, https://search.worldcat.org/title/65166212.

16 1hid, p. 23.
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The new system, which was plagued by issues like resource restrictions, deteriorating
infrastructure, ideological differences, a lack of suitably qualified personnel,!” and inadequate
planning and administration, was unable to cope with or contain the effects of the system’s changes. '8
As a result of this failure in the administration of justice, delays and backlogs in the courts have
increased.

The general causes of delays in South African criminal courts have been attributed to the state,
accused persons, witnesses, resource constraints, unnecessary adjournments, appeals, and causes
within the criminal justice itself.

2.1. Delay attributable to the State authorities

In Wilde v. Hoffert,'® The appellants were charged with attempted murder and dealing in or
possessing cocaine. They were given bail after their first formal appearance in the magistrate’s court.
The case was set for trial in the week of May 24 to 28, 1994, on October 5, 1993. The case was not
ready for hearing when the trial date arrived; thus, it was postponed until October 4, 1994. However,
because the application had not been completed by that date, it was postponed to March 3, 1995. The
application was no closer to resolution on that date than it had been five months before; the case was
again postponed.?

The Attorney General was to blame for a significant portion of the prosecution’s delay. The
court acknowledged that the right to a speedy trial is at the top of the Constitution’s list of
prerequisites for a fair criminal trial.

The Constitutional Court examined a four-month delay between the case being struck off the
roll and the possibility of re-prosecuting the case. The Attorney General had offered no explanation
for the delay. The court noted that whilst the ultimate inquiry was whether the time that had elapsed
was reasonable, it was relevant that one or the other party was to blame in whole or in part for the
delay.

If no explanation is given in a case like this, where there is a period of presumably guilty in
activity on the part of the prosecution, an inference of unreasonableness can be formed more easily.?
However, the case law indicates that the actions of the state do not weigh heavily in the balance with
the court.

In Coetzee v. AG,? according to defence counsel, the Attorney General should have re-
evaluated the case and launched additional investigations into the murder in 1993, when two of the
accused had returned to South Africa and new evidence was emerging. The court determined that
there was no reason to believe that an investigation would have unearthed new material. If the state
was required to perform ongoing evaluations of the available evidence in prior significant cases to
ensure that proceedings were held within a reasonable time, the speedy trial guarantee would be far
more effective. In S v. Cainero,?* the court pointed out that some of the delay in the trial was caused
by the insistence of the magistrate on securing transcripts of the proceedings, which delayed the
preparation and delivery of judgment by over a year.

2.2. Resources

Inadequate prosecutors, magistrates, judges, courtrooms, court facilities, interpreters, court
officials, and legal-aid workers, as well as a lack of financial resources, are all major causes of delays.

17 Zanner v. Director of Public Prosecutions, Johannesburg 2006 2SACR 45 (SCA).

18 Jonny Steinberg Policing, state power, and the transition from apartheid to democracy: A new perspective, African Affairs, Volume
113, Issue 451, April 2014, p. 173-191, https://doi.org/10.1093/afraf/adu004.

19 Wild and Another v. Hoffert NO and Others 1998 (2) SACR 1 (CC).

20 wild case para 24.

2L Wild case para 25.

22 Coetzee v. AG 1997 (8) BCLR 989 (D).

23 Coetzee case para 14.

24 Sy, Caineiro 2019 (1) SACR 675 (SCA).
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Lack of staff in the administration of criminal justice is identified as the major cause of unreasonable
delays. In Sv. Van Der Vyver,?® the trial was postponed due to the fact that the State was understaffed.
Because the court roll was overburdened, partially heard cases had to take precedence over new ones,
and the prosecutor assigned to the case was herself involved in a partially heard matter.

The culture of delay is still alive and well among cops, prosecutors, and lawyers. Delays are
also caused by absenteeism,?® a negative attitude toward service delivery, and laziness.?’ Delays are
often caused by correctional services arriving late or failing to transfer convicts to court.

2.3. Systemic causes

Missing dockets or charge sheets in criminal cases and bureaucracy among the many court
divisions have been recognised as some of the systemic sources of delay within the system.?®

2.4. Unnecessary adjournments

Judges and magistrates frequently grant unnecessary adjournments to parties in order to avoid
being accused of failing to provide them with their constitutional right to a fair trial. Constant
adjournments, for example, have led to witnesses refusing to appear after becoming tired of coming
to court just to be postponed. This is evidenced by the suspension of Judge who has been presiding
over Senzo Meyiwa’s trial for more than 8 years.

2.5. Appeals

Despite the fact that the appeal judgment is subject to a statutory time restriction, court
regulations frequently allow parties to request extensions of time to appeal, causing delays in the
appellate process. In addition, many cases are delayed due to the time it takes to get a record of
proceedings from the court’s registry.?® The state has a burden of ensuring that trials, including
appeals, are dealt with expeditiously.

In S v. Campos,® The Supreme Court of Appeal heard an application from the appellants’
counsel seeking an order that the respondent reimburse the appellants’ wasted costs as a result of the
appeal’s postponement.3?

2.6. Delays attributed to accused persons and witnesses

Causes of delays in criminal trials lightly occur when the accused undergoes psychiatric
evaluation to determine whether or not the accused is fit to stand or to find whether the accused has a
legal capacity to stand before the court of law.3® Cases involving numerous accused are also
problematic because a trial cannot take place if one of the accused is not present. 3*

The Constitution guarantees an accused person a right to a fair trial.®> Amongst those rights
under the right to a fair trial is the right to legal representation which has been cited as a cause of

25 Van der Vyver case para 33.

% In'Sv. Hewu 2017 (2) SACR 67 (ECG) the accused appeared before a regional court. On the trial date, the court struck the matter
from the roll as the case had been postponed for trial twice and the interpreter required for the trial was not present at court.

27 McCarthy v. Additional Magistrate, Johannesburg 2000 (2) SACR 542.

28 Broome case.

29 Obikoeye, op. cit., 2005, p. 29.

30 Caineiro case para 55.

81 Sv. Campos 2002 (1) SACR 233 (SCA).

32 Campos case para no. 7.

33 This capacity is known as locus standi. It is a right to appear in a court or before anybody on a given question, a right to be heard.
https://definitions.uslegal.com (last accessed April 2, 2024).

34 Sv. Thenga 2012 4 SA 449 (NCK).

35 Section 35(3) (d) of the Constitution of the Republic of South Africa.
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delays. An accused person tends to abuse this right by continuously changing legal representatives.
The cornerstone of the criminal justice system in South Africa (particularly after the advent of the
1994 Constitution) is to ensure that all accused persons are guaranteed a fair trial, it is also important
to prevent over-reliance by the accused on technicalities in order to evade a guilty verdict.®’

However, the exercise of these rights by the accused often leads to delays in the investigation
and the smooth running of the court process. In S v. Dalindyebo, the appellant did everything he
could to delay the trial, and he was successful. He even threatened witnesses. He eventually claimed
that he did not receive a fair trial, but the Supreme Court of Appeal (SCA) determined that he
attempted to convert his vice into a virtue. An accused person does play a role in intentionally causing
delays, by changing legal representatives and threatening witnesses. They often argue that their right
to a fair trial has been violated. As a consequence, the court must grant a stay of prosecution due to
the unreasonable delays.*

Witnesses, in general, are known to tend to avoid proceedings in criminal courts. Some are
not fit or ready to face the perpetrator,*® which also causes delay.** And some witnesses move away
or are untraceable, 4> which leads to mere postponements.*

Section 342A% empowers the courts when dealing with the delays to investigate the delays*
and to determine whether the delays are unreasonable, in determining the unreasonableness of delays
the court must consider factors.*® Including the impact of the delay on the administration of justice as
well as the negative impact on the publics or victims’ interests if the prosecution is halted or
terminated.*’

3. Impact of undue delays on crime victims in South Africa

The criminal justice system in South Africa is facing enormous delays. Delays in criminal
proceedings have become a problem as research has found that criminal proceedings take too long to
complete. Lengthy processes and many postponements are also particularly hard for the victims.

These delays adversely affect not only the constitutional rights of the accused, but also the
victims of crime, who await justice that delays in the criminal process make justice impossible.

Being a victim of crime can cause significant physical, financial, social and psychological
problems. When victims report a crime, they have hope that justice will be served and the guilty will
be punished. However, this is not always the case, as there are always delays in criminal proceedings,
which can result in the case being withdrawn for unreasonable delay.

One of the most common problems in prosecuting crime victims is that the process often
lengthens due to scheduling issues, prosecutions, and other unforeseen delays. The tension
and emotions of crime victims may be anxious, and expectations of the upcoming trial are at an all-
time high, and these delays result in re-victimization and unnecessary trauma.*

Victims of crime may feel that justice is not being served due to delays.*® Some even lose faith
in the criminal justice system and therefore resort to vigilantism, taking the law into their own hands,

3 Dalindyebo v. The State 2015 ZA SCA 144.

37 palmer R. and Cowling M (2009) Criminal Procedure, 1 South African Criminal Journal, p. 99-101.

3% S v. Dalindyebo 2016 (1) SACR 329 (SCA).

39 Sv. Zuma 1995 (2) SA 642 (CC) para 15.

40 S v. Brookes, the State witness refused to testify.

41 Broome case para 215.

2 |bid, para 215.

43 Zanner v. Director of Public Prosecutions, Johannesburg 2006 (2) SACR 45 (SCA).

4 Criminal Procedure Act 51 of 1977.

45 CPA, s 342A ().

46 CPA, s 342A (2) all these factors will be discussed fully on the following chapter.

47 Section 342A (2) (g) (h).

48 Doorewaard C. (2014) The Dark Figure of Crime and its Impact on Criminal Justice System, Acta Criminologica: Southern African
Journal of Criminology 27(2), p. 1-13.

4 Clarke, L.D. & Boyseen, K.V., 2003. A silver era for victims of crime: reassessing the role that victim impact statements can play
in improving victim involvement in criminal justice procedures. African Journal of Criminology and Victimology, 16(2):167.
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which is an illegal act.>°

Dooreward® examines, ‘the dark figure of crime and its impact on the criminal justice
system’. In the conclusions of his article, he states that the delay in criminal proceedings is the
main reason why victims of crime do not report a crime or do not report it.

He also argues that these delays have caused crime victims and society to lose hope and trust
in the criminal justice system. As such, they do not feel the need to report a matter or bring an
indictment that will take years to reach a court, or that there will be no fair judgment at all. In criminal
proceedings, the courts must respect, promote, and fulfil the constitutional rights of the accused, but
they must also safeguard the legitimate rights and interests of crime victims.

Victims of crime and members of society are taking the law into their own hands and feel that
the criminal justice system is deteriorating due to delays in criminal proceedings. In some parts of
South Africa, it has become the norm for a person who commits a crime to be criminally killed by the
community members,>? and ignores the victims. Consequently, the parishioners commit vigilantism.

Public confidence in the system, which is designed to protect society through the rapid and
efficient administration of criminal justice, is undermined when justice is delayed.

4. Legal framework for speedy trial rights in South Africa

The right to a speedy trial is defined as a basic right that ensures the trial is commenced and
finalised without unreasonable delay and within a reasonable time. This article notes that not all
delays in criminal proceedings are unreasonable. This insinuates that there are some delays that are
evitable, and do not constitute to the undue delays.>® However, the question of reasonableness of the
delays differs from case to case.

To determine whether the lapse of time is reasonable, the court in Bothma v Els®* followed
the jurisprudence of the United States, which developed a balancing test in determining the
unreasonableness of a delay. Criminal courts are obligated under section 342A to investigate
allegedly unjustified delays in the completion of proceedings standing before them. The court must
consider the following elements when determining whether any delay is unreasonable:

a) The duration of the delay;*

b) The reasons advanced for the delay;>

¢) Whether any person can be blamed for the delay;®’

d) The effect of the delay on the personal circumstances of the accused and witnesses;>®

e) The seriousness, extent or complexity of the charge or charges;>®

f) Actual or potential prejudice caused to the State or the defence by the delay, including a
weakening of the quality of evidence, the possible death or disappearance or non-availability of
witnesses, the loss of evidence, problems regarding the gathering of evidence and consideration of
costs;®0

g) The effect of the delay on the administration of justice;®*

h) The adverse effect on the interest of the public, victims in the event of prosecutions being
stopped or discontinued;5?

50 Singh D. (2005) Resorting to Community Justice When State Policing Fails: South Africa, Acta Criminologica: African Journal of
Criminology & Victimology Vol. 18, No. 3, https://journals.co.za/doi/abs/10.10520/EJC28882.

51 Doorewaard, op. cit. (2014), p. 13.

52 Du Toit, P, 2022. Criminal Procedure. South African Journal of Criminal Justice, vol. 35, no. 2, pp. 234245, https://hdl.handle.net/
10520/ejc-jlc_sajcj_v35_n2_a6.

53 Du Preez v. Attorney General of the Eastern Cape 19,972 SACR 375 (E).

542010 1 SACR 184 CC para 37.

%5 Section 342A (2) (a) of the CPA.

5 Section 342A (2) (b) of the CPA.

57 Section 342A (2) (c) of the CPA.

58 Section 342A (2) (d) of the CPA.

59 Section 342A (2) (e) of the CPA.

60 Section 342A (2) (f) of the CPA.

61 Section 342A (2) (g) of the CPA.

62 Section 342A (2) (h) of the CPA.
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i) Any other factor, which in the opinion of the court ought to be taken into account.®?

These factors are not efficient enough in determining the reasonableness of the delays. Thus,
the study submits that the courts do not implement fairly these factors as the court tend to undermine
the interests of crime victims, should the accused prove prejudice to his side caused by the delays.

The maxim ‘Justice delayed is justice denied’ has been used to emphasise the significance of
prompt legal proceedings and to demonstrate that protracted and unjustified delays are, by definition,
aviolation of the right to a fair trial.®* The Constitution emphasizes the importance of a trial beginning
and concluding expeditiously.

Every accused person has the right to a fair trial under the Constitution, which includes the
right to have their trial begins and conclude without unreasonable delay. A purposeful delay in
bringing an accused before a court will not be tolerated because this right is covered by the right to a
fair trial.®® The right to a speedy trial is essential to a trial’s fairness. This right also applies to appeal
proceedings.5®

The right to a trial within a reasonable time also seeks to render the criminal justice system
more coherent and fair by mitigating the tension between the presumption of innocence and the
publicity of a trial.®” A major principle of the criminal justice system is to protect the innocent and
punish the guilty while the crime is still fresh in the minds of the society.®® Moreover, it aims to
punish only those whose guilt has been established in a fair trial.®® The courts must ensure that
criminal trials are conducted in accordance with notions of basic fairness and justice. In S v Carneiro
the court pointed out that the State has a burden of ensuring that trials, including appeals, are dealt
with timeously.

The Criminal Procedure Act makes provisions for the control of delayed trials to ensure the
right to a speedy trial as guaranteed in the Constitution. Section 38 of the Constitution provided that
should the right to a speedy trial being infringed, the party alleging that his right is infringed is entitled
to the remedies stipulated in section 342A (3) of the Criminal Procedure Act.”

According to Section 342A (3) of the Criminal Procedure Act (CPA), ‘if the court finds that
the completion of the criminal proceedings is being delayed unreasonably, it may issue any such order
as it deems fit in order to eliminate the delay and any prejudice arising from it or to prevent further
delay or prejudice, including any other order’-

5. Realisation of the right to a speedy trial for crime victims in curbing undue delays

A person who has been harmed, including bodily or mental pain, emotional distress, economic
loss, or substantial impairment of rights, because of illegal acts or omissions is referred to as a victim
of crime.”? Within the justice system framework, the crime victim is totally marginalised.” South
Africa’s criminal justice system is adversarial in nature, which means that in criminal trials the matter
is between the State and the accused person. The crime victim becomes a witness. The researcher
opines that this often results in the victim becoming the forgotten party in the process. When the
crime victims report a crime, there is an interest that the trial will be conducted timeously. This means
that the crime victims have an interest in a speedy trial too. However, the Constitution guarantees the

83 Section 342A (2) (i) of the CPA.

64 Ngalo, LZ, The Right to a Fair Trial: An Analysis of the section 342A, s 168 of the CPA and the Permanent Stay of Prosecutions.
(Unpublished LLM-Dissertation. University of Kwa-Zulu Natal 2017) 22.

% Du Toit, op. cit., 2022, p. 240.

6 Chauke v. S (2012) ZASCA 143.

67 Sanderson para 24.

8 Tshehla, B., ‘The Restorative Justice Bug Bites the South African Criminal Justice System’, South African journal of criminal justice,
2004, volume 17, p. 1-16, https://api.semanticscholar.org/CorpusiD:141979719.

89 Sanderson para 25.

0 Sv. Carnerio 2019 1 SACR 675 SCA para 19.

"1 Remedies.

2 Makiwane, P.N, 2010. Victims — Impact Statement at the Sentencing Stage: Giving Crime Victims a Voice. Obiter, 31(3): 606-618.
3 Moolman, C.J., 1997. Rights of Crime Victims in South Africa; Southern African Journal of Criminology & Victimology, 10:115.
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right to a speedy trial specifically to an accused person.”* Nonetheless the non-mention of the victim
by the constitution has created a perception among victims and the society that the constitution is
biased.”™

Thus, this article argues, for the implementation and enforcement of the right to a speedy trial
for crime victims and submits the following three reasons (a) to protect crime victims from undue
delays, also known as secondary victimisation.’® (b) the study opines that, by affording crime victims
aright to a speedy trial, criminal law or criminal justice would be affording crime victims a stake and
a say in the proceedings to prevent the delays. (c) by recognising the speedy trial rights for crime
victims, the criminal justice system would be strengthening the speedy trial rights of the accused
person.

(a) Protection of crime victims from undue delays. Delays in criminal proceedings have a
negative effect on crime victims. The study conquers with Beukuman, who argued in his article’” that
the undue delays in criminal proceedings result in the secondary victimisation of the crime victims.
Consequently, the Service Charter for Victims of Crime’® was introduced in 2004. It is an important
instrument for promoting justice for crime victims in South Africa.

The objectives of the Victims Charter are: (a) to eliminate secondary victimisation in the
criminal justice system, (b) to ensure that victims of crime remain central to the criminal justice
system, (c) to clarify the service standards that can be expected by victims and be given to them
through the South African criminal justice system, and (d) to make provisions for victims’ recourse
in cases where the standards cannot be met.”

The author opines that the rights afforded by the Victims Charter are regarded as being
aspirational rights rather than real rights.® It is the duty and the responsibility of the court to protect
crime victims from secondary victimisation as stipulated in the Victims Charter. As argued above the
delays in criminal proceedings constitutes secondary victimisation, which must be prevented. The
prevention of secondary victimisation implies that crime victims should also have a speedy trial right
as this right is specifically afforded to accused persons by the Constitution. The realisation of the
speedy trial right for crime victims will prevent the infliction of anxiety upon the crime victims caused
by prolonged trials. The study submits that by realising the speedy trial right for crime victims the
court may always acknowledge, firstly, the interest that crime victims have in a speedy trial.

(b) Enactment of the mechanism regulating speedy trial rights for crime victims. Enactment
of the right to a speedy Tri, the criminal law or criminal justice would be affording the crime victims
a stake and a say in the criminal proceedings to prevent delays. The criminal justice system may
achieve this outcome by basically giving crime victims the power to object to a decision by the court
to postpone. Moreover, the enactment of the mechanism that guarantees crime victims a speedy trial
right will ensure that the accused person does not abuse the proceedings or cause more delays to
escape the charges and apply for the withdrawal of the matter or permanent stay of prosecution or
finalise, he or she may object to any further postponement by the court.

Sometimes the accused persons tend to have some tactics to delay the proceedings® and apply
for the remedies stipulated by the CPA. For instance, an accused person may keep changing his or
her legal representative, which has the consequence of delaying the trial. Therefore, this mechanism
will provide a time frame allowing the accused person to exercise their rights but in a manner that
does not conflict with the interest that crime victims have in a speedy trial or in a manner that does
not infringe the right to a speedy trial for crime victims.

74 Section 35(3) (d) of the Constitution of the Republic.

5 Von Bonde, Johannes Christian, Redress for Victims of Crime in South Africa: A Comparison with Selected Commonwealth
Jurisdictions (LLD — Thesis, Nelson Mandela Metropolitan University, 2006) 23.

76 B. Beukman, H. Conradie, ‘Debriefing Victims of Crime —the Role of the Criminologist’, Acta Criminologica, Volume: 20, Issue:
4,2007, p. 106-114.

7 1bid, p. 110.

8 Hereafter the Victims Charter.

9 Victims Charter 6-9.

80 Makiwane, P.N, op. cit., 2010, p. 610.

81 The court in S v. Buyelekhaya held that the accused delayed the criminal proceedings with the intention to escape charges.
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(c) Enhancing the accused person’s right to a speedy trial. Furthermore, this article provides
that recognising and realising the speedy trial right for crime victims may strengthen the accused
person’s speedy trial right. Both accused, and crime victims may stand together against the systematic
delays in criminal trials. For instance, when the court postpones the matter since there is no prosecutor
or the document has disappeared, crime victims together with the accused person may argue for the
continuance of the trial.

Last, the study shows that lengthy trials impede the judicial process in additional ways.8
According to research, many rapes and sexual offences go unreported because the victims are aware
that justice will be delayed.

5.1 Recommendations on the implementation and enforcement of speedy trial right for
crime victims

As illustrated above, the article arises from the necessity for the implementation of the speedy
trial right for crime victims. The author contends that the Constitution is not strict on implying the
speedy trial right for crime victims and also conquers with Von Bonde.?* The latter, argues that the
Constitution protects victims’ rights in broad and general terms without specifying how they should
be preserved. This article recommends the implementation and enforcement of the right to speedy
trial for crime victims by suggesting that the implement the known four factor test that the courts
consider when dealing with the undue delays.

(a) Equal implementation of the four factor test. This paper preserves that the court may use
the four-factor test to determine whether the crime victim’s right to a speedy trial has been violated
or not. The same four factor test® that courts consider when weighing a defendant’s right to a speedy
trial may also apply to victims’ interests in a speedy trial, namely:

The delays

The reasons for the delay

Defendant’s assertion of his right, and

prejudice to the defendant.8

The author proposes that the court may apply these factors in determining the violation of the
speedy trial right for crime victims, for example when the accused person keeps on changing legal
representation, the crime victims or the State may submit that the postponement of the trial violates
the crime victim’s right to a speedy trial. The researcher notes that the third factor does not directly
pertain to the victims’ interest in a speedy trial, while the first, second, and fourth factors do directly

apply.

(b) Consideration of the interests of victims when dealing with the delay. Section 342A (2)
of the CPA, which provides that when investigating the delays and the unreasonableness of the delays,
the courts must consider the interests of victims and the effect that the delays have on crime victims. 8’
Nonetheless, the researcher submits that the criminal courts do not honor this provision properly.
Furthermore, the courts tend to focus on the prejudice suffered by the accused person in investigating
the unreasonableness of the delay. This is evidenced by a number of cases that are being withdrawn
because they were unreasonably delayed.

The study submits that the implementation of this right will also promote equality in the
criminal justice system and eradicate future undue delays in criminal proceedings. This illustrates that
both crime victims and accused persons shall be entitled to a speedy trial. Last, implementation of
this right will ensure that the crime victims are protected from the secondary victimisation caused by

8 Ricke, M. B., *Victims Right to a Speedy Trial: Shortcomings, Improvements and Alternatives to Legislative Protection’, 41
Washington University Journal of Law & Policy, 181 (2013), https://openscholarship.wustl.edu/law_journal_law_policy/vol41/iss1/9
8 See Doorewaard, op. cit., 2014, p. 12.

84 \on Bonde, op. cit., 2006, p. 23.

8 Barker ’s case.

8 Sanderson case, para 33.

87 para (h) of section 342A of the CPA.
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the delays and will restore the faith and the reputation of the criminal justice system.

Furthermore, the study agrees with Hargovan that ‘the courts must balance the interests of
victims, offenders, and the public’.8 The study notes that not all delays within the protected period
violate the right to a speedy trial and that a speedy trial does not mean an immediate one. Therefore,
the researcher posits that the court must always acknowledge and inform the crime victims about
potential delays. Above all, the study notes the importance of the realisation of the right to a speedy
trial for crime victims in South Africa. Nonetheless the research notes that implementing this right
may not be smooth; therefore, the following paragraph focuses on the foreseeable possible challenges
in implementing the right to a speedy trial for crime victims.

5.2. Possible challenges in the implementation of the speedy trial right for crime victims

This article examines the possible challenges that the court may encounter in the
implementation of the right to a speedy trial for crime victims. South Africa is one country that does
not guarantee the speedy trial right for crime victims specifically.®°

To begin with, in applying the four-factor test in determining the violation of the crime
victims” speedy trial right there may be an overlap since the third factor is irrelevant and cannot be
applied to crime victims. In addition, without the enactment of legislation that specifically enshrines
the right to a speedy trial for crime victims, the courts tend to abuse the right of the accused instead
of ensuring that both parties (the accused and the alleged crime victims) are protected from the undue
delays.

Section 342A(2)(g) of the CPA, as illustrated above, do not protect the interests that crime
victims have in a speedy trial; rather the courts only invoke this provision when there is a plea for the
relief of delays. The illustration of this point is found in Rodrigues v. National Director of Public
Prosecutions and Others®. This case added the interest of the crime victims as the fifth factor when
dealing with the delays in criminal proceedings. The study opines that in this case the rights of crime
victims were not protected from the undue delays; rather it only exposed the crime victims/family of
the crime victims to the anxiety caused by the delays. However, the study also observes the fact that
the interests of crime victims were acknowledged in the matter even though they have been exposed
to the delays.

Thus, the study submits that, if speedy trial rights were afforded to crime victims the same
way the Constitution guarantees the accused person such right, the crime victims would be exposed
to much fewer undue delays. In the context of this study, the crime victim’s speedy trial right may
protect the crime victims as well as the society and family of the crime victims from the prolonged
trials caused by the tactics of accused persons and the criminal justice system. Hence the study
establishes the urge for the enactment of legislation that will afford the crime victims the speedy trial
right.

6. Conclusions

It is apparent from the discussion above those undue delays in criminal proceedings poses a
negative impact not only on accused persons, but also on crime victims as well, and this amounts to
secondary victimisation of the victims of crime. Delays in criminal proceedings are caused by various
reasons and some of the causes are systematic and can never be avoided, for example, clogged court
rolls due to the high rate of crime in South Africa. This paper revealed that some delays are caused
by an accused person’s tactics in order to escape trial or judgement by seeking permanent stay of
proceedings or withdrawal due to delays caused intentionally by them. To curb these undue delays,
this article recommends the realisation of the right to a speedy trial for crime victims whose rights

8 Hargovan, H., 2007. Restorative Approaches to Justice “Compulsory Compassion” or Victims Empowerment? African Journal of
Criminology and Victimology, 20(3): 113-123.

8 The States with the laws that are most protective of victims’ right to a speedy trial are Arizona and Tennessee.

9 Rodrigues v. National Director of Public Prosecutions 2019 2 SACR 251 (GJ).
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are already victimized by the acts of the accused. This paper contends that implementation and
enforcement of the speedy trial rights for crime victims will not be beneficial to crime victims only
but to the society as well as the accused persons, as it will also enhance the right to a speedy trial
when they are solely caused by the presiding court officials.
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