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Abstract

Domestically, the field of labour discipline is a complex one, both in terms of legislation and case law. In order
to provide a better understanding of how these regulations are implemented in practice, this article reviews some
theoretical and practical issues concerning the validity of the decision to discipline an employee, with a focus on the
doctrinal and jurisprudential problems identified with regard to the time limit within which the employer may issue the
disciplinary decision, the content of the disciplinary decision, the individualisation of the disciplinary sanction in relation
to the conclusions of the Disciplinary Committee, and the communication of disciplinary decisions by online means. In
addition, in order to provide a clearer technical and legislative overview of the regulations on the issuing of a sanctioning
decision, the regulations of other countries are also relevant to this objective, and comparative law elements will be
closely examined. Thus, the legal systems of France, Cyprus, the United Kingdom and Georgia are considered.
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1. Preliminaries

Domestically, the prior disciplinary investigation imposed by the legislator on employers - as
a mandatory condition before issuing any disciplinary sanction against employees who violate work
discipline - is the cornerstone of the regulations defining the disciplinary procedure. And, indeed, the
purpose of compliance with a prior disciplinary investigation procedure for employees? is to protect
employees against abuses linked to the application of disproportionate disciplinary sanctions. A
possible breach of the rules of labour discipline may place the employee in isolation from the
employer, an isolation which is sometimes dictated by the nature and degree of danger of the
misconduct committed, by the interests and subjective conduct of the employer (which is no longer
the same after the misconduct), and sometimes by the legal impossibility for the employee guilty of
the misconduct to prove his innocence or the mitigating circumstances of his actions. In other words,
a lawful disciplinary measure is based on strict compliance with the formal and substantive conditions
imposed by the legal text, ensuring that the employee has the opportunity to express his point of view
on the alleged misconduct and that his fundamental right of defence is respected®. The prior
disciplinary investigation of the employee not only maintains the condition of respect for the
employee's fundamental right of defence, but also helps even more to clarify the factual situation and
enables the employer to take a correct decision in determining the most appropriate disciplinary
sanction among those provided for in the Labour Code. But because the field of labour discipline is

! Mihaela Marica - Faculty of Law, Bucharest University of Economic Studies, Romania, mihaela.marica@drept.ase.ro.

2 In the practice of the courts, it has been consistently emphasized that "the disciplinary investigation, the hearing of the employee and
the verification of his statements before the disciplinary sanction is applied to him constitute an essential condition, the fulfilment of
which is mandatory, the legal provision having the character of a protective measure in order to prevent the application of an unjustified
sanction" (Bucharest Court of Appeal, Seventh Section for Labour Disputes and Social Insurance, Decision No. 4933 of 23 October
2013).

3 Moreover, a right enshrined in Article 24 of the Constitution.
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complex both in terms of regulations and case law, in the following we will review some theoretical
and practical issues concerning the validity of the decision to issue a disciplinary sanction to the
employee, with a focus on the doctrinal and case law problems identified regarding the time limit
within which the employer may issue the decision of sanctions, the elements of content of the decision
of sanctions, as well as the individualization of the disciplinary sanction in relation to the conclusions
of the Disciplinary Committee. In addition, in order to provide a clearer and more comprehensive
technical and legislative picture of the regulations governing the issuing of a disciplinary decision,
the regulations of other countries are also relevant to this objective, and comparative law elements
will be closely examined*. Thus, the legal systems of France, Cyprus, the United Kingdom and
Georgia are considered.

2. Issuing the disciplinary sanction decision. Terms and conditions
2.1. Appointment of the Disciplinary Committee

In the context of disciplinary misconduct, the employer will have a disciplinary investigation
carried out by a committee appointed for this purpose. With reference to the provisions of Article 242
para. 1) letter g), referring to the inclusion in the Internal Regulations of rules on the conduct of
disciplinary proceedings, the person appointed, or the Disciplinary Committee shall be constituted by
taking these rules into account. The designation of the bodies competent to impose disciplinary
sanctions is a consequence of the employer's disciplinary prerogative. Thus, according to Article 251
para. (1)!, introduced by Law No. 213/2020°, the employer shall designate a person or establish a
committee or call upon the services of an external consultant specialising in labour law, whom he/she
shall appoint for this purpose. In view of these provisions, it may be possible for the disciplinary
committee to include, for example, representatives of the employee's hierarchy or of the legal
department. As the rule is flexible as regards the persons who may sit on the disciplinary committee,
the employer, through his legal representative, may also appoint a third party to the company, who
may be a lawyer or an expert in labour law. In practice®, it has been ruled that the regulation in the
Labour Code is sufficient to allow the disciplinary investigation to be carried out with all the
guarantees for the employee, and it is not obligatory for the employer to detail the procedure to be
followed in the Internal Regulations. In the same decision, it was also stated that the mandatory
elements of the disciplinary procedure are those laid down by law and that the employer, in
consultation with the trade union or the employees' representatives, is free, and not obliged, to develop
them in the internal rules.

2.2. Individualisation of the disciplinary sanction in relation to the conclusions of the
Disciplinary Committee

On the basis of the report drawn up by the Disciplinary Committee’, the employer will issue
the disciplinary decision. Theoretically, the Labour Code provides in Art. 252 para. (1) of the Labour
Code that "the employer shall impose the disciplinary sanction by a written decision within 30
calendar days from the date of becoming aware of the disciplinary offence, but not later than 6 months
from the date of the offence". The text of the legislation cited above basically indicates the limits of

4 For modern ways offered by law in this understanding see Katsabian, Tammy. “Employees’ Privacy in the Internet Age: Towards a
New Procedural Approach.” Berkeley Journal of Employment and Labor Law 40, no. 2 (2019): 203-55. https://www.jstor.org/stable/
26795244 or Rosin, Annika (2022). “The right of a platform worker to decide whether and when to work: An obstacle to their employee
status?”, European Labour Law Journal, 13(4), 530-541. https://doi.org/10.1177/20319525221128887.

5 Published in the Official Journal No. 893 of 30 September 2020.

& Court of Appeal Bucharest, Seventh Chamber for Labour Disputes and Social Insurance, Decision No. 1630 of 12 May 2015.

" The stage of hearing the employee and of circumstantiating the factual situation that was the subject of the disciplinary investigation
- taking into account all the evidence and the defences put forward by the employee - are completed by drawing up a report of the
investigation, which should be in written form (Bucharest Court, Section VIII Labour Disputes and Social Insurance, Civil Judgment
no. 219/11.01.2016).
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the power of the Disciplinary Committee which carried out the preliminary investigation of the
employee to impose its conclusions on the employer. It follows from the legislator's use of the phrase
'"The employer shall decide' that the employer is undoubtedly sovereign in the decision to impose a
penalty. What the employer can do is to examine the conclusions of the Disciplinary Committee and,
after applying the criteria for determining the disciplinary penalty referred to in Article 250 of the
Labour Code (the circumstances in which the offence was committed; the degree of the employee's
guilt; the consequences of the disciplinary offence; the employee's general conduct in the workplace;
any disciplinary penalties previously imposed on the employee), to impose a penalty which may or
may not correspond to that proposed in the Disciplinary Committee's report. On the basis of these
premises of the legal text, the doctrine® has highlighted several possible variants: the employer
accepts without reservation the proposal made by the disciplinary committee in relation to the act
committed by the employee, his guilt or innocence, the sanction or exoneration from liability; he does
not accept in any way the proposal of the disciplinary committee; he applies a sanction other than that
contained in the report of the disciplinary committee, which may be harsher or less harsh than that
proposed in the report of the committee®. It is therefore entirely up to the employer to decide on the
individual sanction, who will be able to decide not only on the legality but also on the appropriateness
of applying a particular sanction, without being bound by the disciplinary committee's proposal.

But what is at issue is not the employer's right itself to impose disciplinary sanctions - which
is recognised everywhere - but the category of acts which can be qualified as violations of such a
right. In other words, if the obligation correlative to the employer's right to the disciplinary
prerogative is the general obligation of all employees to comply with the work discipline laid down
by the employer, such an obligation may be complied with if clear rules are laid down to that effect.
The need for the employer to clearly define the workplace disciplinary procedure to be followed when
assessing potential disciplinary misconduct by employees is consistently upheld and developed in
court practice!? . For the smooth running of the disciplinary process, the main suggestion is that when
the employer develops the disciplinary investigation procedure in the Internal Rules, this procedure
should be well defined, so that each employee has a clear representation of the type of conduct that
constitutes disciplinary misconduct and the legal consequences that he/she has to bear in case of
violation of disciplinary rules.

We believe that the facts proposed by the Internal Rules as disciplinary offences should be
related to the specific activity carried out by the employer. The criterion for determining this
misconduct should be personal and concrete to the employer - the specific nature of his activity - and
not abstract and general. On the other hand, an exhaustive limitation of the facts constituting
misconduct in the light of the employer's choices is not recommended. By doing so, the employer
will limit his own ability to sanction similar forms of unacceptable behaviour, and there is a risk that
they will be interpreted as permissible.

Somewhat similarly, in UK law the statutory legal regime states that the basic principles
applicable to disciplinary matters are contained in the Code of Disciplinary Practice (the latest
version dating from 2015)!* which forms the basis for the procedures defined and developed by
employers in their own Internal Regulations. Dismissal procedures have thus been simplified, with a
strong emphasis on involving employees and their representatives in the development of disciplinary
procedures. In the UK, the General Code of Disciplinary Practice states that all disciplinary
procedures should be set out in writing; allow matters to be dealt with without undue delay; inform
employees of disciplinary action that could be taken; specify the level of management with authority
to take disciplinary action; include a statement that employees should be informed of and support
complaints against them; give employees the opportunity to state their views before management
takes a decision; give employees the right to be accompanied at investigations; include measures that
no employee is dismissed for a first disciplinary offence, except in cases of serious misconduct.

8 Alexandru Ticlea, Laura Georgescu, Labour law. University Course, Ed. Universul Juridic, Bucharest, 2020, p. 489.

% See Raluca Dimitriu (coord). Counsellor Labour Code, Ed. Rentrop & Straton, Bucharest, 2020, p. D42.

10 Court of Appeal Bucharest, Seventh Chamber for Labour Disputes and Social Insurance, Decision No. 52/8 January 2014.
11 See Tan Smith, Aaron Baker, Owen Warnock, Employment Law, Oxford University Press, 2017, p. 487.
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2.3. Time limit for disciplinary action

The provisions of Article 252 para. (1) of the Labour Code also regulates the component of
the deadline for the application of the disciplinary sanction, in order to maintain a balance throughout
the construction of the disciplinary process, namely the deadline of 30 calendar days from the date of
becoming aware of the commission of the disciplinary offence, but no later than 6 months from the
date of the offence. In view of the provisions of Article 2.547 of the Civil Code, which expressly state
that "if it is not clear from the law or from the agreement of the parties that a certain period of time is
forfeited, the rules of prescription shall apply", it is clear that the two periods referred to in the text
are periods of prescription, which are subject to the general rules of common law?'?,

Therefore, the legislation on disciplinary matters does not touch on all the nuances of the
moment from which the time limit for issuing the disciplinary decision starts to run, as the text
specifies that it is 30 calendar days from the date on which the employer becomes aware that the
employee has committed a disciplinary offence. The absence of express provisions in the text of the
regulations regarding "the employer's becoming aware", may be assessed at different times, either on
the date on which the employee commits the misconduct or at the end of the preliminary disciplinary
investigation marked by the report issued by the Disciplinary Committee which carried out the
investigation. These ambiguities have been another aspect clarified in case law. Thus, in judicial
practice it has been ruled®® that "the registration of the final report of the disciplinary investigation
committee is a single act, from which the employer becomes aware of the employee's commission of
disciplinary misconduct (....) the law provides for a single deadline of 30 days, the employer not
having the possibility to initiate a new disciplinary investigation for facts that were the subject of
another investigation, on which occasion the deadline provided for by the provisions of art. 252 para.
(1) first sentence of the Labour Code for the application of disciplinary sanctions".

On this unclear issue, the doctrine has also come up with some additions in this regard,
according to some authors'4, the 30-day period referred to in Article 252 para. (1) of the Labour Code,
starting to run after the disciplinary committee or the person empowered to carry out the preliminary
investigation has expressed the view that the act exists and is detrimental to the employment
relationship, has been committed with guilt by the person subject to disciplinary investigation,
because only from this moment can speak of the existence of a disciplinary misconduct. This
hypothesis is based on the distinction between an act and disciplinary misconduct, a distinction which
is made only as a result of the preliminary investigation, which verifies that the legal conditions laid
down in Article 247(2) of the Staff Regulations have been met. (2) of the Labour Code for the act to
become a disciplinary offence.

The High Court of Cassation and Justice, in its Decision No. 16/2012%°, has come to the rescue
of these legislative shortcomings by ruling in an appeal in the interest of the law that the 30-day period
provided for in Article 252 para. (1) of the Labour Code begins to run from the date of registration of
the final report of the preliminary disciplinary investigation at the registry of the unit®® | i.e. only after
the disciplinary investigation has been completed and the final report has been drawn up by the
Disciplinary Commission. As we have said, the vagueness of the regulatory text is mitigated by the
admission of this appeal in the interest of the law, in which the ICCJ gives a solution clearly
favourable to the employer!’. Naturally, given the legal regime of the appeal in the interest of the law,
the solution given by the ICCJ is binding for all Romanian courts, regardless of grade.

2 For developments, see L. T. Stefanescu, Theoretical and Practical Treatise on Labour Law, Ed. Universul Juridic, 2017, p. 855.

13 Court of Valcea, Civil Section I, Civil Judgment no. 415/10.04.2018.

14 Magda Volonciu, Comment in Dec. Civ no. 749/R/2011, C. Ap. Cluj, S. Civil, Labour and Social Insurance for Minors and Family,
in "Romanian Journal of Doctrine and Jurisprudence" no. 3/2011, p. 146.

15 High Court of Cassation and Justice, Decision no. 16/2012 published in the Official Journal of Romania, Part I, no. 817/05.12.2012.
16 In its reasoning for the decision, the CJEU held that the text of Art. (1) of the Labour Code is imprecise, referring to the moment
when the employer became aware of the commission of disciplinary misconduct, although the correct term would be its discovery.
Thus, only the 'act' can be committed, whereas disciplinary misconduct can be established only after the investigation of the act and
the elements of individualisation laid down by law.

17 See Raluca Dimitriu (coord), op. cit., 2020, p. D42.
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From a comparative law point of view, in other legal systems the time limit for the
application of a disciplinary sanction is regulated differently. Thus, in France'® the regulations of
the Labour Code concerning the time limit for disciplinary sanctions refer to the time of the
employee's hearing. Here, in disciplinary matters, the employer cannot notify a disciplinary sanction
against the employee under investigation more than one month after the employee's hearing. In
addition, if after the employee's hearing, the employer maintains its decision to dismiss, it will notify
the employee, separately from the summons to the hearing, of his dismissal by registered letters with
acknowledgement of receipt. The date of posting of the registered letter marks the notice period for
dismissal.

The legislation of Cyprus is also different in terms of how the period within which the
decision to sanction the employee can be taken is regulated®®. As a peculiarity associated with this
system of law, the current regulations allow the sudden dismissal of the employee in the event of
serious disciplinary offences within a reasonable period of time from the date on which this right
arose, without providing further clarification on the notion of "reasonable period", this task being left
to case law. Thus, in Kyprianou & Co v. Petrides, the Cypriot Supreme Court, declaring that it was
unlawful to dismiss the employee on the basis of the suspicion that the employee had disclosed
confidential information to third parties in the absence of concrete evidence to that effect, held that
the employer's right to dismiss the employee without notice should be exercised within a reasonable
period. In his view, dismissing the employee four months after the suspicions were raised was
unreasonable. This jurisprudential view is rooted in the current regulation in Article 5 of Law 24/67%°
which expressly provides that if the employer does not exercise the right to dismiss the employee
within a reasonable period of time from the date on which this right arose, he is deemed to have
waived the right to dismiss the employee.

2.4. The content of the disciplinary decision

The same provisions of Art. 252 para. (2) of the Labour Code also refer to the content of the
disciplinary sanction decision. Thus, as regards the content of the disciplinary sanction decision as
regulated in Art. 252 para. (2) of the Labour Code, under penalty of absolute nullity, it must be drawn
up taking into account the following elements:

- description of the act constituting disciplinary misconduct;

- specification of the provisions of the applicable disciplinary statute, internal rules, individual
employment contract or collective employment contract which has been violated by the employee;

- the reasons why the defences raised by the employee during the preliminary disciplinary
investigation were dropped or why the investigation was not carried out;

- the legal basis on which the disciplinary sanction is applied;

- the time limit within which the sanction may be contested;

- the competent court to which the sanction can be appealed.

In this context, in interpreting and applying Art. 252 para. (2) of the Labour Code, it has been
argued in practice?! that "the legislator has decided to include these mentions imperatively, precisely
in order to guarantee the right of defence, i.e. so that the employee can formulate his defences in the
complaint and at the same time so that the court, exercising judicial review, can verify the fulfilment

18 See Michel Despaxt, Jean-Pierre Laborde & Jacques Rojo. "France," in R. Blanpain, F.H.R. Hendrickx (eds.), International
Encyclopaedia for Labour Law, Kluwer Law International Publishing, 2012, p. 174.

19 See Achilles C. Emilianides & Christina Ioannou, "Cyprus", in R. Blanpain, F.H.R. Hendrickx (eds.), op. cit., p. 127.

20 Also mentioned in the content of this law are the reasons that could justify the termination of the contract without notice, taking into
account all the circumstances of the case, as follows: (i) any conduct on the part of the employee which reasonably makes it impossible
for the employee to continue the relationship between the employee and the employer; (ii) gross professional misconduct; (iii) the
employee's commission of offences in the performance of his duties without the consent, express or implied, of his employer; immoral
conduct of the employee in the performance of his duties; (v) serious or minor breach or non-observance of work or other rules in
connection with the employment; (For details in this regard see in this regard Achilles C. Emilianides & Christina Ioannou, op. cit.,
2019, p. 123.

21 Baciu Court of Appeal, Decision no. 681/2008, Published in the Bulletin of the Courts of Appeal no. 1 of 31 March 2009.
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of the substantive and formal conditions of the sanction applied".

But with regard to the complex content of the disciplinary sanction decision, some doctrinal
and jurisprudential details are very useful. While in theory the distinctions made by the legislator in
the text seem clear, in practice and in case law, the content of the disciplinary decision needs to be
clarified through a number of nuances. For example, judicial practice?? removes the sanction of
absolute nullity of the disciplinary sanction decision on the grounds that the decision does not indicate
the competent court to decide on the appeal, as required by Art. 252(2) letter a) of the Labour Code,
in the hypothesis that the contesting party has lodged an appeal against the disciplinary decision,
before the competent court, both materially and territorially, and thus, no damage has been sustained
by not indicating in the decision of the competent court. In other words, in practice the nullity is
covered by lodging an appeal against the disciplinary decision with the court having jurisdiction under
the law, even if the disciplinary decision fails to expressly mention it.

Also, against art. 252 para. (2) letter b) of the Labor Code, it can be affirmed in the light of
the jurisprudence, that the general statements made in the content of the decision that do not
specifically refer to which provisions of the job description, the personnel statute or the internal
regulation have been violated cannot be accepted in the sense of the validity of art. 252 para. 2 letter
b) from the Labor Code. In the court's opinion, the mere mention in the content of the decision of the
provisions of the law infringed is insufficient for the employer's disciplinary decision to be legal?3.
From a different jurisprudential perspective, the lack of motivation of the disciplinary sanction
decision also renders it null and void. As an essential aspect of a case, mere entries on the back of a
decision cannot be accepted as reasons for the decision?*,

In relation to Article 252 para. (2) letter b) of the Labour Code can be stated in the light of
case law that general statements made in the content of the decision which do not refer specifically
to which provisions of the job description, staff regulations or internal rules have been violated cannot
be accepted for the purposes of the validity of Art. 252 para. (2) letter b) of the Labour Code. In one
case, the court ruled as follows: "the mention that, according to the job description, the appellant 'was
obliged to organize and coordinate the treasury activity within the A.F.P.M. of the municipality of
Pascani in accordance with the instructions drawn up for this purpose and to present measures to
improve the activity is not such as to meet the requirement imposed by Article 252 para. (2) letter b)
of the Labour Code, since they are general and do not specify which specific provisions of the job
description, staff regulations or internal rules have been violated by the complainant"?®

The jurisprudential questions concerning the legality of the issuing of the disciplinary sanction
decision in terms of the conditions imposed by Art. 252 of the Labour Code do not stop here.
Although case law?® has ruled that it is necessary to identify the offence in time by specifying in the
description of the act and the date of the offence, otherwise the court is unable to verify compliance
with the legal provisions on the limitation period for the application of disciplinary sanctions - which
begins to run from the date of becoming aware of the commission of the disciplinary offence, but no
later than 6 months from the date of the offence - it should be stressed that Art. 252 of the Labour
Code sanctions with absolute nullity only the non-description of the act.

Thus, if it is found that this essential element is described in the content of the decision (art.
252, letter a), Labor Code) "the failure to mention the date of the commission of the deed can attract
absolute nullity only in the situation where, in the absence of any other indications, it cannot be
established in no way the date of its completion, and therefore of the observance of the terms
mentioned in paragraph. (1) of article 252 of the Labor Code"?’ .

In conclusion, the need to identify the offence in time by specifying the date of the offence in
the decision is not a sine qua non for the validity of the decision, if this term can be inferred from the

22 Dolj Court, Civil Decision no. 3983/2016, published in portal.just.ro no. 2 of 14 December 2016.
23 Decision No. 392 of 11 May 2021, delivered by the Court of Appeal Galati.

24 Bucharest Court of Appeal, Civil Division, Decision no. 227/2002.

%5 Tasi Court of Appeal, Decision no. 211/CA, published in portal.just.ro of 7 April 2008.

26 Bucharest Court of Appeal, Decision no. 3160/R/2011.

27 Mehedinti Court, Civil Decision no. 581/2016, published in portal.just.ro of 23 September 2016.
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context. It follows from an analysis of the judgment cited that the mere specification in the content
of the decision of the provisions of the legislation infringed is insufficient for the employer's decision
to impose a penalty to be lawful.

In comparative law, the Member States regulate in a similar way the aspects related to the
communication of the decision to dismiss the employee?®. In France, for example, the legislator
requires the employer to state genuine and serious reasons in the notice of dismissal. This view of the
French legislator is linked to the strict consequences of not giving written notice of dismissal. On the
one hand, the absence of genuine and serious reasons for the dismissal presumes that the dismissal is
unlawful, and on the other hand, the reasons given in the notice of dismissal are the only reasons
which the employer will be able to rely on in the event of a possible lawsuit to justify the dismissal.?®

In other legal systems which allow the immediate dismissal of the employee for good reasons
laid down by law, there are particular rules in this respect. According to Georgian law, in the case of
immediate dismissal of the employee, the employee is entitled to request the employer by written
requests within thirty calendar days of receipt of the dismissal notice to communicate the reasons
justifying the dismissal option. This view is based on the assumption that the employer's justification
for terminating the employment contract must be in writing within seven calendar days of receipt of
the employer's request. If the employer does not comply with this obligation or if the employee wishes
to contest the employer's decision to terminate the employment contract, he may appeal to the court
within 30 calendar days either from the date of expiry of the 7 days within which the employer had
to respond or from the date of receipt from the employer of the written justification of the reasons for
dismissal, the burden of proof being on the employer°.

2.5. Communication of the disciplinary sanction decision by online means

Regarding the communication of the decision to discipline the employee, in the spirit of the
internal regulations on the deadline for communicating the disciplinary sanction, the seat of the matter
is contained in Article 252 para. (3) and (4) of the Labour Code, which states that "the decision of
sanctions is communicated to the employee within 5 calendar days from the date of issue and takes
effect from the date of communication". However, among the basic conditions applicable in this
regard, we also note that enshrined by the legislator in para. (4) of the same Article 252 of the Labour
Code, which requires that the disciplinary sanction decision must be delivered personally to the
employee, with a signature of receipt, or, in case of refusal of receipt, by registered letter, to the
address or residence communicated by the employee. Therefore, of particular relevance in terms of
accepting a concrete and legal way of communicating the disciplinary sanction decision is the
expression used by the legislator in the normative text, i.e. "shall be delivered personally to the
employer", thus showing that any other way of taking cognisance of it does not fall within the rigours
of the normative text cited3! .

However, from the perspective of the way the employment relationship is approached today,
the regulations have become more nuanced and they should be correlated with each other, as the

28 Different aspects in Schachner, Michael, M. Murat Ardag, Peter Holtz, Johannes GroBer, Carina Hartz, Hester van Herk, Michael
Bender, Klaus Boehnke and Henrik Dobewall. 2024. “Extracting Organizational Culture from Text: The Development and Validation
of a Theory-Driven Tool for Digital Data.” European Journal of Work and Organizational Psychology, June, 1-12. doi:10.1080/135
9432X.2024.2360225 or in Cristina Elena Popa Tache, Dreptul comunicatiilor si al noilor tehnologii, Curs universitar/ Law of
communications and new technologies, university course material, Ed. Pro Universitaria 2023, pp. 15-54.

29 The rigidity of these regulations is also reflected in the case law, with the court’s showing that a vague indication of the grounds for
dismissal is equivalent to the absence of written reasons. See in this respect Michel Despax, Jean-Pierre Laborde & Jacques Rojo
"France", in R. Blanpain, F.H.R. Hendrickx (eds.), op. cit., p. 174.

30 See in this regard Zakaria Shvelidze "Georgia", in R. Blanpain, F.H.R. Hendrickx (eds.), op. cit., p. 71. For a more extensive
comparative view see Ofer Raban,,The Free Speech of Public Employees at a Time of Political Polarization: Clarifying
the Pickering Balancing Test”, 60 Houston Law Review 653 online (2023), available here: https://houstonlawreview.org/article/73668-
the-free-speech-of-public-employees-at-a-time-of-political-polarization-clarifying-the-_pickering_-balancing-test, accessing on 01.
06.2024.

81 Case law has consistently stressed that it is irrelevant if the employee has otherwise become aware of the decision (Timisoara Court
of Appeal, Labour and Social Security Litigation Section, Decision 2323/2008, in Buletinul Curtilor de Apel, no. 4/2009, Ed. C.H.
Beck, Bucharest, pp. 46-48).
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domestic legislation has undergone changes with the adoption of Government Emergency Ordinance
No. 36/2021 on the use of electronic signatures in the field of labour relations, and for the amendment
and completion of certain regulatory acts, published in the Official Gazette No. 474 of 6 May 2021,
approved with amendments by Law No. 208/2021, published in the Official Gazette No. 720 of 22
July 2021. Essentially, what the new provisions supplementing the Labour Code with a new
paragraph in Article 16 (1), i.e. 16 (11), is that the parties may choose to use the advanced electronic
signature or the qualified electronic signature when concluding, amending, suspending or, where
appropriate, terminating the individual employment contract.

Thus, as a result of these amendments, it can be concluded that if the parties have agreed in
the individual employment contract to use the electronic signature in their employment relations, the
communication of the disciplinary sanction decision by online communication means is implicit.
However, in the light of the case law concerning certain aspects of the communication of disciplinary
decisions, certain delimitations are necessary in the context where the disciplinary decision concerns
the dismissal of the employee. Whereas, in Decision No. 34/2016% of the High Court of Cassation
and Justice (ICCJ) on the delivery of a preliminary ruling on a point of law, it was held that "in
interpreting and applying the provisions of Art. 77 of the Labour Code, with reference to the
provisions of Art. 278 para. (1) of the Labour Code and the provisions of Art. 1.326 of the Civil Code,
the decision of individual dismissal issued according to the provisions of Art. 76 of the Labour Code
may be communicated by electronic mail, this being a means of communication which, from a
procedural point of view, triggers the running of the time limit for judicial challenge of the decision,
according to the provisions of Art. 211 letter a) of Law no. 62/2011 in relation to the provisions of
Art. 216 of the same normative act, with reference to the provisions of Art. 184(1) of the Code of
Civil Procedure, as the employee has communicated these contact details to the employer and there
is a custom of this form of communication between the parties. The decision thus communicated by
electronic mail, in electronically accessible PDF format, must comply only with the formal
requirements imposed by the provisions of Art. 76 of the Labour Code, and not with those imposed
by Law no. 455/2001 on electronic documents"33 .

However, the issue that arises is that, beyond the possibility of using electronic mail as a
means of communicating individual dismissal decisions issued under the provisions of Article 76 of
the Labour Code, the above-mentioned ICCJ decision enshrines this method of online communication
only in the case of dismissal decisions for reasons not related to the employee, under Article 65 of
the Labour Code. However, disciplinary dismissal is another type of termination of the employment
contract subject to separate conditions and regulations in the Labour Code, which does not allow this
decision to be applied by analogy to other types of dismissal than those mentioned by the court in its
content3

Therefore, from the analysis of this solution offered by the ICCJ in Decision no. 34/2016,
which legitimizes the communication of dismissal decisions for reasons not related to the employee's
person by electronic mail, in conjunction with the current regulations of the Labour Code, the
following conclusion can be drawn from the communication of decisions to sanction the employee:
if the communication of the sanctioning decision concerns a dismissal regardless of its form
(including disciplinary dismissal), it follows that the communication of the decision can be carried
out by electronic means, only if the individual employment contract provides for the use of electronic
signatures, according to art. 16 (1!) of the Labour Code. If the individual employment contract does
not provide for such an option, the legitimacy of such a communication option may be called into
question in the case of disciplinary dismissal. In this context, a distinction must be made between the
communication of a disciplinary dismissal decision and a decision to dismiss for reasons not related
to the employee, only the latter being communicated to the employee by electronic means.

32 Published in the Official Gazette, Part I, No. 18 of 09/01/2017.
33 For details of the content of the decision: https://www.iccj.ro/2016/10/24/decizia-nr-34-din-24-octombrie-2016/.
3 For completions see Raluca Dimitriu (coord), op. cit., 2020, p. C11/002.
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3. Conclusions

With reference to national law, in view of the suppletive nature of the rule contained in Art.
251 para. (1)}, introduced by Law no. 213/2020 for the conduct of disciplinary investigations, which
specifies that the employer shall appoint a person or set up a committee or call upon the services of
an external consultant specialising in labour law, whom he/she shall appoint for this purpose, we
consider it useful from a practical point of view that, de lege ferenda, the members of the disciplinary
committee or the person appointed for disciplinary investigations should be pre-established by the
employer by internal regulations, and not appointed ad hoc when the disciplinary investigation
procedure is initiated. It is very important for the employer to have a clear representation of the
composition of the Disciplinary Board and its authority from the moment the rules on the employee
disciplinary investigation procedure are established.

Also, as a matter of law, it would be useful to amend Article 252 para. (4) for to include the
possibility that the disciplinary sanction decision, regardless of the measure taken, can also be
communicated by electronic means. As we have already mentioned, as regards the communication
of the dismissal decision for reasons not related to the employee, there is Decision no. 34/2016 of the
ICCJ which obliges in this respect, but it cannot cover by analogy all types of dismissal or disciplinary
sanction, as the decision is of strict interpretation and application. Such a hypothesis could be
validated by the intervention of the legislator in the normative text.

The legislative systems found in comparative law also appear to be similar. In order to ensure
the protection of the employee against possible unlawful disciplinary measures, in some countries the
legal provisions are quite detailed, while in others they are summary. The British legal system of
enshrining and defining disciplinary procedures in the Internal Regulations on the basis of the
General Code of Disciplinary Practice and with the agreement of employee representatives is an
example of good practice. In a context where legislation which is very rigid or, on the contrary, very
protective of employees in the field of disciplinary matters can unbalance the interests of the parties
to the legal employment relationship, in the view of the UK legislator a procedure agreed by the
parties greatly increases the authority of the procedure and the authority which can be exercised by
the employer when it takes disciplinary action in accordance with a procedure agreed by both parties.
In addition, this system of law also imposes a different approach on the courts which, in these
circumstances, naturally tend to give great weight to a pre-agreed procedure in terms of facts and
evidence®.
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