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         Abstract 

         The European Parliament and the Council (EU) on October 23, 2019 adopted Directive 2019/1937 on the 

protection of persons reporting violations of EU law. It aims to improve the enforcement of EU laws and policies by 

increasing the ability to effectively detect violations of the regulations. The means to achieve this goal is to guarantee the 

protection of individuals who, because of their work (sensu largo), have information that proves a violation of EU law 

and is thus harmful to the public interest, and report these violations or disclose them to the public (whistleblowers). 

What is more, the Directive shifts public administration duties to the individuals. The article is an attempt to answer the 

question of whether the regulation of the protection of whistleblowers finds legal and social justification as well as to 

indicate the benefits and risks of granting whistleblowers special legal protection. The article ends with an assessment of 

the importance and implementability of the discussed regulation at both the social and economic levels. 
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 1. Introduction 

  

 There is no doubt that virtually all spheres of social life are subject to certain rules created in 

the process of social development2. In the most important of them, these rules are formalized and take 

legal form3. Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October 

2019 on the protection of persons reporting breaches of EU regulations (hereinafter as "the 

Directive")4 raises the issue of the obligation to comply with EU law. Explicitly, it indicates a legally 

protected value, which is the legal order (the violation of which may result in damage to the public 

interest), understood as compliance with EU law, and provides it with indirect protection through the 

protection of persons reporting its violations (whistleblowers). It seems that the issue that should be 

taken into consideration is whether the purpose of the directive - preventing damage to the public 

interest by increasing the protection of whistleblowers - is legally and factually justified. In particular, 

it requires consideration whether the effectiveness of EU law can be guaranteed by legal means 

(whether it is possible by law (statutory) to force society to comply with the law (other acts)). Apart 

from this, however, it is crucial from the point of view of business practice to indicate the measure 

that is to serve this purpose, the implementation of which involves costs on the part of employers and 

the state. It is also necessary to analyze the possible benefits and threats resulting from granting 

whistleblowers special legal protection. 

 

 

 

 
1 Michał Najman - University of Łódź, Poland; michalek5558@wp.eu; ORCID: https://orcid.org/0000-0001-8207-8458. 
2 P. L. Berger, T. Luckmann, Społeczne tworzenie rzeczywistości, PWN, Warsaw 2010, pp. 31-32. 
3 M. Borucka-Arctowa, O społecznym działaniu prawa, PWN, Warsaw 1967, pp. 11. 
4 Directive (EU) 2019/1937 of the European Parliament and of the Council of 23 October 2019 on the protection of persons who report 

breaches of Union law, PE/78/2019/REV/1, the document is available on-line at https://eur-lex.europa.eu/legal-content/EN/TXT/?uri 

=CELEX%3A02019L1937-20240311, access on 20.03.2024. 
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 2. Legal concept of whistleblower - the subjective and objective scope of the Directive 

  

 The Directive's subjective scope covers persons working for a public or private organization 

or maintaining contact with such an organization in connection with their professional activity (para. 

1 of the preamble to the Directive) reporting a breach of EU law in the manner specified in the 

Directive. It applies both to employees within the meaning of section 1 TFEU, as well as persons in 

non-standard employment relationships (para. 38 of the preamble to the Directive), as well as natural 

persons who are not employees but may play a key role in disclosing breaches of Union law (para. 

39 of the preamble to the Directive) and persons who, despite that they are not economically 

dependent on their professional activity, they may experience retaliation for reporting violations - 

volunteers, interns (para. 40 of the preamble to the Directive), and this applies to both employees, job 

candidates and former employees (para. 39 of the preamble to the Directive. The legislator goes even 

further and the scope of the Directive also covers persons close to the persons indicated above and 

other entities professionally related to the employer - clients, service recipients, contractors or 

representatives (para. 41 of the preamble to the Directive in fine are not subject to the protection 

provided for in the Directive), persons recognized as informants or registered as informants in 

databases managed by nationally designated bodies (para. 30 of the Directive's preamble). It is visible 

that the subjective scope of protection guaranteed by the Directive is highly wide. The validity of this 

solution can undoubtedly be justified by the worse economic position of the employee in the broad 

sense5. However, it does not seem possible with respect to the contractors of the entity to which the 

notification relates6. 

 The Directive's objective scope covers reports of breaches of EU law. The notification must 

concern a violation of branches of law covered by the Directive, i.e. public procurement law; financial 

services, products and markets; preventing money laundering and terrorist financing; product safety 

and compliance with requirements; transport safety; environmental protection; radiological 

protection and nuclear safety; food and feed safety; animal health and welfare; public health; 

consumer protection; protection of privacy and personal data; security of networks and IT systems; 

financial interests of the European Union; internal market of the European Union, including 

competition and state aid rules and corporate taxation (para. 6-20 of the preamble to the Directive). 

The objective scope may be extended by the employer to other areas, except: national security; 

protection of classified secrets; professional secrecy; secrecy of judicial deliberations and provisions 

on criminal proceedings (art. 3(2) and (3) of the Directive). 

 Following, it is necessary to indicate what the legislator included under the concept of 

infringement of EU law. In art.1 para. 5 of the Directive is stated that "infringements" means acts or 

omissions that are unlawful and concern Union regulations and fields within their scope or are 

contrary to the object or purpose of the provisions contained in Union acts and fields within their 

scope. It should be added that the temporal scope of violations applies both to those that have already 

occurred, as well as to future ones, in respect of which there is a very high probability of their 

occurrence and attempts to conceal violations, but the reporting of information that is already fully 

publicly available is not subject to protection (paragraph 43 of the preamble to the European Union). 

Moreover, the legislator in the preamble in para. 43 interpreted the concept of violations by 

advocating a subjective side of the behavior of whistleblower, i.e. assuming that violations are such 

actions or omissions that the reporting person has reasonable grounds to believe constitute violations. 

However, unfounded gossip and rumors do not constitute an infringement (para. 43 of the preamble 

to the Directive in fine). 

 

 

 

 
5 C. Summers, The Rights of Individual Workers. The Contract of Employment and the Rights of Individual Employees. Fair 

Representation and Employment at Will [in:] "Fordham Law Review", 52(6)/1984, pp. 1107. 
6 O. Lukason, M. Camacho-Miñano, Bankruptcy risk, its financial determinants and reporting delays. Do managers have anything to 

hide? [in:] "Risks", 77(7)/2019, doi:10.3390/risks7030077, pp. 3-5. 
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 3. Types of reports - shifting administrative duties to the individuals 

  

 Knowing who can make a report and what it shall be about, there occurs the need to indicate 

how it should be done. Firstly, reports can be made with the disclosure of the reporting person's data, 

as well as anonymously (Art. 6 para. 2 and 3 of the Directive). The directive identifies three types of 

reporting of breaches of EU law: internal, external and public disclosure. 

 Internal reporting is made through the employer's internal entity, or an external entity 

authorized by the employer to receive and verify reports according to procedures established or by 

the employer, or by an external entity authorized by the employer. Creating an internal notification 

procedure or concluding an agreement with an external entity in this respect is obligatory for 

employers employing more than 50 employees, as well as for legal entities in the public sector7 and 

employers operating in the field of services, products and financial markets and preventing money 

laundering and terrorism financing , transport safety and environmental protection, falling within the 

scope of European Union legal acts listed in Parts I.B and II of the Annex to Directive (EU) 2019/1937 

of the European Parliament and of the Council of 23 October 2019 on the protection of persons 

reporting breaches of Union law. The institution of internal reporting seems to be assessed negatively. 

Firstly, the obligation to create internal reporting channels is obligatory for the above-mentioned 

entities, but its use by the whistleblower is optional. The legislator himself is aware of the 

questionable effectiveness of reporting EU laws violations through internal channels, writing: It may 

happen that internal channels do not exist or that they were used but did not function properly, for 

example when the report was not dealt with the due diligence or within a reasonable time, or despite 

confirmation of the violation in the relevant internal investigation, no appropriate action was taken to 

remedy the violation of law. There are also cases where the use of internal channels could not 

reasonably be expected to function properly. These are, in particular, situations where reporting 

persons have reasonable grounds to believe that they will suffer retaliation as a result of reporting, 

including as a result of a breach of confidentiality, or that the competent authorities would be better 

placed to take effective action to address the breach. Competent authorities would be better prepared 

if, for instance, a person with ultimate responsibility in a work-related context is involved in the 

breach or there is a risk of concealment of the breach or concealment or destruction of evidence; or, 

more generally, the effectiveness of investigations by the competent authorities could be jeopardized, 

for example in the case of reported cartel agreements or other infringements of competition rules; or 

the breach requires urgent action to, for example, protect the health and safety of persons or protect 

the environment (para. 61-62 of the Directive's preamble). Therefore, it seems that internal reporting 

will be a façade institution and de facto not used in practice. Secondly, it shifts the costs of 

implementing the directive's aims onto private entities - employers. The institution of internal 

reporting and the bodies established for its implementation are intended to relieve the burden on 

public administration bodies. This solution creates a fiction of reality in which legal entities impose 

sanctions on themselves for violating EU law. Considering the above, it should be concluded that 

internal reporting will de facto not occur in practice, so it will be a dead law generating only 

unnecessary costs for employers8. 

 External reporting is made through the competent authority. In Poland, the draft act on the 

protection of persons reporting violations of the law of October 14, 2021 (hereinafter referred to as 

the "Draft act"), implementing the directive, indicates the Commissioner for Human Rights as the 

central authority, and the President of the Office of Competition Protection as the public authority 

accepting reports in the field of competition and consumer protection rules.9 

 The procedure for reporting a breach of EU law is quite similar for both internal and external 

procedures. The relevant authority receiving the report shall acknowledge receipt of the report within 

 
7 Art. 8 para. 9 of the Directive: Member States may exempt from the obligation referred to in paragraph 1, municipalities with fewer 

than 10,000 inhabitants or employing fewer than 50 employees or other entities referred to in the first subparagraph of this paragraph 

employing fewer than 50 employees. 
8 B. Branch, The costs of bankruptcy. A review [in:] "International Review of Financial Analysis", 1(1)/2002, p. 47. 
9 The document is available online at https://www.legislacja.gov.pl/projekt/12352401/katalog/12822857, access on 20.03.2024. 
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seven days of its receipt and shall take follow-up action, defined as the action taken by the recipient 

of the report or the competent authority to assess the veracity of the allegations contained in the report 

and, where appropriate, to remedy the breach that is the subject of the report, including through 

actions such as an internal investigation, investigation, prosecution, recovery or closure of the 

procedure (art. 5 para. 12 of the Directive). Follow-up action should be taken within a reasonable 

time, but not longer than three months for internal channels (paragraph 58 of the preamble to the 

Directive) and, in duly justified cases, within six months (art. 11 para. 1 letter d) of the Directive). 

 The last type of reporting is public disclosure. It involves making information about the 

violation of the law publicly, e.g. via social media. However, forwarding information about a possible 

violation of law directly to the press does not constitute public disclosure (Art. 15 para. 3 of the 

Directive). The grounds for providing protection to a whistleblower who makes a report through 

public disclosure include two situations. The first is an internal and external report, but in response 

to which no appropriate action was taken within a reasonable time. The second option is to make a 

public disclosure by bypassing internal or external reporting procedures if the whistleblower has 

reasonable grounds to believe that the breach may pose an immediate or obvious threat to the public 

interest, for example in the event of an emergency or risk of irreparable harm or where a report has 

been made external entity will be at risk of retaliation or the infringement is unlikely to be effectively 

remedied due to the specific circumstances of the case, such as the possibility of concealment or 

destruction of evidence or the possibility of collusion between the authority and the infringer or of 

the authority's involvement in the infringement (Art. 15 para. 1 of the Directive). The institution of 

reporting through public disclosure should be assessed positively. On the one hand, it mobilizes the 

authorities to consider reports in a timely manner10, and on the other, it imposes on whistleblowers 

the obligation to demonstrate justified grounds for the claims indicated in Art. 15 section 1 of the 

Directive. However, the protective measures intended to protect this institution seem too far-

reaching11. 

 

 4. Legal protection of whistleblowers 

   

 The conditions for granting protection to a whistleblower are the reporting of a breach of EU 

law falling within the material scope of the Directive, in the manner described in the Directive 

(internal reporting, external reporting or public disclosure), by an entity falling within the personal 

scope of the Directive. Regarding the subjective side, it should be noted that at the time of reporting, 

the whistleblower must have reasonable grounds to believe that the reported behavior constitutes a 

violation of EU law and that it is true (art. 6(1) of the Directive). The protection measures for singles 

are:  

 a) prohibition of taking any retaliatory actions against a whistleblower, understood as a direct 

or indirect action or omission that is caused by reporting or public disclosure and which violates or 

may violate the rights of the reporting person or causes or may cause damage to the reporting person, 

including in connection with obtaining the reported information;  

 b) the possibility of claiming compensation in the event of retaliatory actions taken against 

the whistleblower, with the presumption that the damage caused to the whistleblower by the employer 

or the entity to which the report relates was the result of retaliatory actions (reversal of the burden of 

proof) - section 93-94 of the preamble to the Directive;  

 c) granting interim protection measures during court proceedings;  

 d) prohibition of contractual waiver of the right to make notifications in accordance with the 

procedures described in the Directive (art. 24 of the Directive);  

 e) exclusion of liability for defamation (non-code countertype), if the subjective and objective 

conditions for reporting are met in accordance with the provisions of the Directive (para. 97 of the 

preamble to the Directive);  

 
10 A. Miruc, Punctuality in Completing Public Administration Cases [in] "Bialstockie Studia Prawnicze", 7/2010, pp. 323. 
11 C. Estlund, How wrong are employees about their rights, and why does it matter [in:] "New York University Law Review", 

77(6)/2002, pp. 27. 



Perspectives of Law and Public Administration           Volume 13, Issue 2, June 2024             284 
 

 f) exemption from liability for violating business secrets, copyrights, personal data protection 

secrets (para. 97-98 of the preamble to the Directive).  

 The described protection measures are not available to the whistleblower if:  

 a. the notification is unfounded due to the fact that the actions do not constitute a breach of 

EU law and there are no grounds to consider such claims to be justified;  

 b. the reported information is false and there are no grounds to believe it to be true;  

 c. the reported information is already publicly known,  

 d. the reported information constitutes unfounded rumors and rumours,  

 e. the form of reporting by public disclosure meets the conditions of insult. 

 The Directive requires national legislators to introduce effective12, proportionate13 and 

dissuasive14 sanctions against natural or legal persons who: obstruct or attempt to obstruct reporting; 

take retaliatory actions against whistleblowers; initiate burdensome proceedings against 

whistleblowers; breach the obligation to maintain the confidentiality of the identity of the reporting 

persons. In the draft act, the Polish legislator proposes sanctions for the above-described behavior in 

the amount of a fine, restriction of liberty or imprisonment for up to 3 years. The same penalty applies 

to an entity that has not introduced the obligatory internal reporting procedure (art. 56-58 and art.60 

of the Draft act). 

 

 5. Jeopardy results from legal protection of whistleblowers 

  

 The effectiveness of legal norms depends on many extra-legal factors15. The directive is an 

attempt to enforce the application of existing law by creating new law16. It appears to be a response 

to the non-application of EU law or its insufficient application to achieve its goals17. It should be 

recognized that the Directive's primary aim is compliance with legal norms while at the same time 

annihilating social values such as loyalty, mutual trust and respect. Therefore, the question arises 

whether the value of respect for the law is a higher value than moral values that build social bonds 

and at the same time constitute the foundation for the proper functioning of society18. Differently, 

whether the primary purpose of EU law, which is ensuring well-being, should be implemented legally 

or extra-legally. One of the elements of the law's effectiveness is its specificity19. The lack of this 

feature of the legal norm, and in particular the introduction of general clauses to it, destroys such 

specificity, creating possibilities of its interpretation, and thus undermining the principle of legal 

certainty and trust in it, which results in its non-application, or rather avoidance of it, i.e. creating 

situations that do not meet grounds for applying a given law20. The internationalization of a legal 

norm and its subject should not take place through legal means21. If the law is respected to a lesser 

 
12 M. E. Mendez-Pinedo, The principle of effectiveness of EU law. A difficult concept in legal scholarship [in:] "Juridical Tribune - 

Tribuna Juridică", 11(1)/2021, pp. 11-12. 
13 A. Portuese, Principle of proportionality as principle of economic efficiency [in:] "European Law Journal", 19(5)/2013, pp. 618-620. 
14 F. Cafaggi, P. Iamiceli, The principles of effectiveness, proportionality and dissuasiveness in the enforcement of EU consumer law. 

The impact of a triad on the choice of civil remedies and administrative sanctions [in] "European Review of Private Law", 25(3)/2017, 

pp. 578-580. 
15 W. Dziedziczak, Wpływ sankcji prawnych i moralnych na skuteczność prawa, [in:] "Studia Iuridica Lublinensia", vol. XXIV, 1/2015, 

pp. 86. 
16 M. Aamodt, Research in law enforcement selection, BrownWalker Press, Boca Raton 2004, pp. 72-74. 
17 T. Börzel, T. Hofmann, D. Panke, C. Sprungk, Obstinate and inefficient. Why member states do not comply with European law [in:] 

"Comparative Political Studies", 43(11)/2010, pp. 1365; C. Carrubba, Courts and compliance in international regulatory regimes [in:] 

"Journal of Politics", 67(3)/2005, pp. 672; H. Mbaye, Why national states comply with supranational law. Explaining implementation 

infringements in the European Union. 1972–1993 [in:] "European Union Politics", 2(3)/2001, pp. 274; A. Zhelyazkova, Complying 

with EU directives’ requirements. The link between EU decision-making and the correct transposition of EU provisions [in:] "Journal 

of European Public Policy", 20(5)/2012, pp. 708. 
18 J. Checkel, Why comply? Social learning and European identity change [in:] "International Organization", 55(3)/2001, pp. 570-573. 
19  T.  Börzel, M. Dudziak, T. Hofmann, D. Panke, C. Sprungk, Recalcitrance, Inefficiency, and Support for European Integration. 

Why Member States Do (Not) Comply with European Law [in:] "Center for European StudiesWorking Paper", 151/2007, 

https://aei.pitt.edu/9013/1/Borzel_CES_151.pdf (access on 20.04.2024), pp. 5-12. 
20 A. Underdal, Explaining Compliance and Defection. Three Models [in:] "European Journal of International Relations", 4(1)/1998, 

pp. 6-8. 
21 S. Cheruvu, J. Fjelstul, Improving the efficiency of pretrial bargaining in disputes over noncompliance with international law. 

Encouraging evidence from the European Union [in:] "Journal of European Public Policy", 29(8)/2022, pp. 1254. 
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extent than is necessary to achieve its goals, the introduction of another legal norm, the application 

of which is contrary to basic, universal moral norms, will not increase the effectiveness of this law22. 

However, it may contribute to the breakdown of social bonds and excessive formalization in the 

employment relationship (sensu largo). Giving employees the right (not the obligation) to report 

irregularities related to the functioning of the employer, on the one hand, introduces mutual control 

into society23, which, it seems, is not conducive to building social bonds24. The law will never be a 

perfect tool for eliminating irregularities in the functioning of society25. It is not possible to cover all 

possible situations with legal norms26. In many situations that de jure constitute a violation of the law, 

other norms (general clauses) will apply, which will give primacy to moral values over legal norms27. 

Therefore, the right of employees (sensu largo) introduced by the directive to report a breach of EU 

law by an employer, in principle, seems to be a correct solution, but excessively formalized and does 

not require the introduction of a separate normative act devoted to this issue. Under Polish law, art. 

213 § 2 point 2 of Criminal Code (hereinafter as "CC")28 provides for the exclusion of criminal 

liability for slandering another person with conduct or characteristics that may humiliate him in public 

opinion or expose him to the loss of trust necessary for a given position, profession or type of activity, 

if the perpetrator publicly raises a true accusation aimed at defending a socially justified interest. In 

relation to the employment relationship, the employee's protection against discrimination (including 

due to reporting to the competent authority a violation of the law by the employer) is regulated in 

Chapter III of the Labor Code (hereinafter as "LC")29. The introduced regulation therefore seems to 

be unnecessary in terms of introducing a new legal act that would largely duplicate already existing 

legal norms. 

 As mentioned hereinbefore, the institution of internal reporting should be criticized. Its 

application in the practice of business transactions seems to be questionable, especially since its 

selection by the whistleblower is optional. If an employee (sensu largo) has doubts (justified and 

recognized by him as true) regarding the employer's conduct, may also have the same doubts 

regarding the compliance with the position of another employee or another institution employed to 

receive and consider reports of violations EU law. This institution will increase employers' operating 

costs, which may result in a decline in economic growth, ceteris paribus.  

 The legislator also provided for the threat to employers resulting from the granting of 

increased legal protection to whistleblowers, providing for them the same sanctions as for persons 

violating the rights of whistleblowers granted under the Directive (para. 100 of the preamble to the 

Directive). The Polish legislator in art. Article 59 of the Draft act stipulates that anyone who reports 

or publicly discloses false information shall be subject to a fine, restriction of liberty or imprisonment 

for up to 3 years. It should be mentioned that in such a case, protection against criminal liability for 

defamation will also be excluded (art. 213 § 2 CC). 

 

 6. Conclusions 

  

 The regulation of legal protection of whistleblowers proves the difficulties in implementing 

the EU laws. The legislator strives to disseminate socially desirable behavior, assuming that the law 

and its observance are key values in the development of society, in particular in economic growth. 

However, reality verifies the social meaning of EU law. The particular importance of the financial 

market for the economies of Member States requires unusual measures. However, the Directive and 

its assumptions seem to be not fully thought out and overly trusting in the causative power of law in 

 
22 A. von Staden, Ineffektivität als Legitimitätsproblem: Die Befolgung der ‘Auffassungen’ der Ausschüsse der UN-

Menschenrechtsverträge in Individualbeschwerdeverfahren [w] "Kritische Justiz", 49(4)/2016, pp. 454. 
23 S. Benhabib, On the Alleged Conflict Between Democracy and International Law [in:] "Ethics and International Affairs",  

19(1)/2005, pp. 90-92. 
24 T. Franck, The Power of Legitimacy Among Nations, Oxford University Press, Oxford 1990, pp. 26. 
25 B. Steunenberg, Turning swift policy-making into deadlock and delay [in:] "European Union Politics", 7(3)/2006, pp. 295. 
26 S. Haack, On logic in the law:“Something, but not all” [in] "Ratio Juris", 20(1)/2007, pp, 26. 
27 S. Merry, Law, Culture and cultural appropriation [in:] "Yale Journal of Law", 10/1998, pp. 577. 
28 Act of 6 June 1997 - Criminal Code (cons. Dziennik Ustaw of 2024 r. position 17). 
29 Act of June 26, 1974, Labor Code (cons. Dziennik Ustaw of 2023 r. position 1465). 
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shaping social behaviors. Its creators completely ignored the possible effects in the social sphere. 

Moreover, the adopted solutions are based on premises dependent on subjective dependencies, 

difficult to demonstrate in proceedings before public authorities. They also contain a number of 

exclusions of legal protection of whistleblowers, also based on assessment criteria that undermine 

legal certainty. Moreover, special protection for whistleblowers may also lead to a distortion of the 

goal of Directive by directing employees' efforts to find violations of EU law in the employer's 

behavior instead of focusing on their duties. Considering the low level of legal knowledge in 

European societies, it can be concluded that the introduced regulation will not be applied in practice. 

To report violation of EU law there must exist a awareness of it. The above threats to the legal 

protection of whistleblowers support a negative assessment of the Directive being introduced. 
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