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Abstract

The impact of foreign investment on the human rights generally has increased and interaction between them
has shown to be complex in nowadays. Human rights considerations enter into the discourse of international investment
law since increasing number of states are beginning to include references to human rights in their investment treaties
and investor-state contracts, in particular for the new generation of investment treaties. Human rights related issues
have played a vital role in various contexts of investment proceedings as w ell and whether an investment tribunal can
apply to human rights law depends both on the relevant jurisdictional clause and the applicable law. To consider all
this issue, the article takes a qualitative approach by examining secondary data, in particular, difference concepts,
legal documents and applying case law as well. Moreover, in order to present existing window of opportunity for States,
article outlined some findings and recommendations.
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1. Introduction

Attracting foreign direct investment (FDI) became a central component of the state’s
strategies to promote economic growth and development in any country. Global FDI flows
rebounded to USD 972 billion in the first half of 2022 and the United States was the leading FDI
recipient worldwide, followed by China and Brazil.? Obviously, investment can have both positive
and negative impacts on the lives of people. Foreign investment is especially important in
developing countries where it can make up for a lack of domestic capital, increase tax receipts,
improve employment, and hopefully lead to economic development and others. At the same time
foreign investors may also undertake private activities that have negative consequences for local
populations, for example, mining projects may have long-term negative environmental impacts?.
Investment protection standards may preclude the host state from introducing new forms of
regulation to protect the public interest in a variety of fields from human rights perspectives.
Traditionally, human rights obligations are addressed to states and have been intended principally to
regulate the relations between individuals and the state*. The state not only a duty bears to respect
the human rights of the individuals on its territory, but also has a duty to ensure that private actors,
including foreign investors, do not violate those human rights.>

Foreign investors usually accused of violating the human rights of the local community
which is mainly due to lack of a binding regulatory framework, like bilateral investment treaties
(BITs), which require investors to comply with domestic and international human rights laws. In
particular, the traditional model BITs concern the treatment of investors through facilitating
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different standards of protection like national treatment, most favoured nation, fair and equitable
treatment, full protection and security, and free credit transfers.

Sine investment law is highly fragmented as there are thousands of treaties protecting
investment in force in the world today. Even the main multilateral investment treaties, such as the
North American Fair-Trade Agreement (NAFTA) and the Energy Charter Treaty (ECT), to name
but a few, make no mention of human rights. The question arises whether all parties to such
regional treaties must also be parties to a given human rights treaty for it to be relied upon. It is
necessary to recognize that there is no uniform answer to this question. Although states have since
recently effectively included some references to human rights norms in their recently BITs at the
same time, the vast majority of contemporary old BITs do not mention human rights at all. As for
today, more than 3000 of such investment agreements have been concluded® and it should be noted
that many of them still did not include the norm for the protection of human rights.

Respectively, United Nations Guiding Principles on Business and Human Rights (UNGPs)
has highlighted the need for States to maintain adequate domestic policy space to meet their human
rights obligations when pursuing business-related policy objectives through investment treaties or
contracts. Moreover, the UN Working Group on Business and Human Rights submitted in October
2021 report to the UN General Assembly focused on how states should negotiate human-rights
compatible International Investment Agreements (I1As) in order to properly balance the contrasting
interests of attracting foreign investments and protecting human rights of locals®. This legal
framework has centered around I11As, specifically on the way to draft future 11As or to reform and
revise existing ones in order to strike a balance between the need to attract investment, by granting
foreign investors’ rights, and the need to protect human rights. There are several reasons for the
continuation of human rights abuses by business, such as the complexity of global value chains,
informal sectors involved and others. For today it is important to meet human rights expectations
that leads corporates and investors to more effectively and proactively manage a range of complex
social issues.

Human rights law and international investment law are often juxtaposed for both
substantive and procedural reasons®. At the substantive level, human rights law and international
investment law provide for analogous standards of protection. At the procedural level, access to
investors — state arbitration shares many characteristics of the direct right of action before human
rights courts. However, international investment law and human rights law mostly have different
aims and objectives, as well as different substantive and procedural features. As a result, tribunals
must decide on a case-by-case basis whether and how far they can look at a particular human rights
problem and to what the relevant jurisdictional clause, the applicable law also determines. All this
question represents real problems and impose themselves within the scope of this article, and will
try to answer them.

This article applied analytical approach and the comparative approach by analyzing the
legal text, jurisprudential concepts with critical discussing, case law analysis as well as descriptive
approach to describe the researched phenomenon. Through this article, the methodology of systemic
analysis was adopted and data collection was based on secondary data. The topic of the article
addressed through two requirements, the first: various approaches of reference to human rights and
second requirement: human rights law in investment arbitration dispute and research ended with a
conclusion in which the most important findings and recommendations included.

6 United Nations Conference on Trade and Development, Investment Policy Hub, UNCTAD, 2022, https://investmentpolicy.unctad.
org/international-investment-agreements accessed on 11 March 2024.

7 United Nations, Guiding Principles on Business and Human Rights: Implementing the United Nations ‘Protect, Respect and
Remedy Framework’, UN Doc A/HRC/17/31, 2011, Principle 9.

8 Office of the High Commissioner for Human Right, Open call for input for Working Group on Business and Human Rights, report,
‘Human Rights-compatible International Investment Agreements (I11AS)’, OHCHR, 2021.

9 Ursula Kriebaum and Christoph Schreuer, The Concept of Property in Human Rights Law and International Investment Law’, in S.
Breitenmoser (ed.), Human Rights, Democracy and the Rule of Law: Liber Amicorum Luzius Wildhaber, Zurich-Baden Baden, Liber
Amicorum Luzius Wildhaber 2007, p. 743.
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2. Human rights reference to international investment law
2.1. Common human rights concepts

Human rights became part of international law, including the Universal Declaration of
Human Rights in 1948, the European Convention on Human Rights in 1950, the International
Covenant on Civil and Political Rights in 1966, the InterAmerican Convention on Human Rights in
1969, and the African Charter on Human Rights and People’s Rights in 1981. Mostly, human rights
have been explicitly included in the 1966 International Covenant on Civil and Political Rights
(ICCPR), which gives states the obligation, ‘to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present Covenant’. There is,
however, a large quantity of other binding instruments, such as the International Labour
Organization (ILO) Tripartite Declaration of Principles concerning Multinational Enterprises and
Social Policy (TDP), non-binding Organization for Economic Cooperation and Development
(OECD) Guidelines for Multinational Enterprises, and most recently the UN Guiding Principles on
Business and Human Rights (UNGP)'°, UN Guiding Principles on Business and Human Rights
(UNGP): The UNGP are based on the ‘Protect, Respect and Remedy’ Framework which rests on
three pillars, including ‘the corporate social responsibility to respect human rights, which means
that business enterprises should act with due diligence to avoid infringing on the rights of others
and to address adverse impacts with which they are involved.*

2.2. Principle of systemic integration

Another possible ground for the application of international human rights law to investment
treaty disputes can be the principle of systemic integration, principles of treaty interpretation as
provided for in the Vienna Convention on the Law of Treaties (VCLT). “Article 31(3)(c) VCLT
requires that in the interpretation of a treaty ’[t]here shall be considered, together with the context:
... any relevant rules of international law applicable in the relations between the parties.” According
to that provision, in interpreting a treaty, one should consider, “any relevant rules of international
law applicable in the relations between the parties. Thus, the interpreter must place the relevant
treaty in the general framework of international law, of which the treaty is part'®. For example,
systemic integration requires tribunals to consider other relevant, applicable rules of international
law when interpreting a treaty arbitral tribunal have recognized that investment treaties are part of
wider international law, and in some cases, they have applied systemic integration to consider
human rights. Moving forward, the tribunal explained that the 1948 Universal Declaration of
Human Rights (UDHR) implies that no individual or entity, including companies, may act in
disregard of these rights, as exemplified by Article 30 of the UDHR. A similar remark is made
concerning the 1966 International Covenant on Economic, Social and Cultural Rights (ICESCR),
and the ILO’s TDP. The tribunal then considered that such rules should be taken into account by
virtue of Article 31(3)(c) of the Vienna Convention on the Law of Treaties (VCLT) the so-called
principle of systemic integration which is confirmed by the BIT’s applicable law clause4.One of
the most significant authorities in this respect is the decision of the International Centre for

10 UN Guiding Principles on Business and Human Rights, UNGP, 2011, https://www.ohchr.org/sites/default/files/documents/
publications/guidingprinciplesbusinesshr_en.pdf accessed on 11 March 2024.

John Ruggie, Human Rights Council, Report of the Special Representative of the Secretary-General on the issue of human rights
and transnational corporations and other business enterprises, UN Doc A/HRC/17/31, 2011, para 6.

2 Vienna Convention on the Law of Treaties, adopted 23 May 1969, entered into force 27 January 1980, art 31(3)(c).

13 For some consideration regarding the new generation of treaties see Bajzikova, Lubica, Daniela Novackova and Lucia Paskrtova,
»New Generation EU Agreements — The Basis for Future World Trade”, Juridical Tribune - Review of Comparative and
International Law 14, no. 1 (March 2024): 116-129. Also, for a historical landmark see Cristina-Elena Popa Tache, ,,Principles of
international law of investments, recognition and trajectory”, Juridical Tribune - Tribuna Juridica, volume 7, special issue, October
2017, pp 154-162.

14 Stephan W. Schill, International Investment Law and Comparative Public Law, Oxford University Press, 2010, p. 836.
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Settlement of Investment Disputes (ICSID) ad hoc Committee in Tulip v Turkey case!® concluded
that, based on the principle of systemic integration of international human rights norms applicable
to both parties, and related case law, are relevant to the interpretation of the notion of a fundamental
rule of procedure under article 51(1)(d) of the ICSID Convention national law, of which the treaty is
part systemic integration certainly makes human rights norms applicable as interpretative tools in
investment treaty disputes.

2.3. Doctrine of legitimate expectations

Various arbitral tribunals have interpreted fair and equitable treatment to protect the
legitimate expectations of the investor interpreted legitimate expectations to be ‘the dominant
element of that fair and equitable treatment (FET) standard’. In the Tecmed v. Mexico case?, the
first time an arbitral tribunal made a general reference to the protection of an investor’s expectations
and also in the Thunderbird v. Mexico case?’, an arbitral tribunal used the specific term ‘legitimate
expectations’. This interpretation of FET could potentially be problematic if, in application,
investors” expectations conflicted with the requirements of international human rights law.
Avoiding such a conflict requires informing what constitutes a legitimate expectation with what is
required of States under human rights treaties. For instance, in Urbaser v. Argentina'® ICSID Case
No. ARB/07/26, the tribunal upheld jurisdiction over the host State’s counterclaim for alleged
violation of human rights by the foreign investors under the Spanish-Argentine BIT®. While
Argentina’s main argument was that the foreign investors had violated the principles of good faith
and pacta sunt servanda by failing to comply with the Concession Contract, the tribunal addressed,
for the first time, Argentina’s considerations on the basic human right of access to water services.

2.4. International investment treaties

At any rate, human rights norms may influence the meaning of the terms and provisions of
an investment treaty through treaty interpretation. Some investment treaties contain provisions that
are in harmony with protections afforded by human rights law, such as the right to public health,
protection of the environment, labour standards and corporate social responsibility in the different?.

One of the most common approaches to including human rights in investment treaties is by
referring to it in the preamble of the agreement?!, for example 1) 2018 EU-Singaporean Free Trade
Agreement?? provides that parties must have regard to the principles set forth in the Universal
Declaration of Human Rights adopted by the General Assembly of the United Nations. 2) The US
Model BIT (2012)2% provides that the parties would enter into the agreement “Desiring to achieve
objectives in a manner consistent with the protection of health, safety, and the environment, and the

15 Tulip Real Estate v. Turkey Tulip Real Estate Investment and Development Netherlands B.V. v. Republic of Turkey, ICSID Case
No. ARB/11/28,2011,https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/414/tulip-real-estate-v-turkey accessed
on 11 March 2024.

16 Técnicas Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2 , 2000.

17 International Thunderbird Gaming Corporation v. The United Mexican States, 2006.

18 Urbaser S. A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa v Argentine Republic (ICSID Case No.
ARB/07/26) Award 2016, https://investmentpolicy.unctad.org/investment-dispute-settlement/cases/263/urbaser-and-cabb-v-argentina
accessed on 11 March 2024.

19 Argentina— Spain BIT, 1991.

20 Popa Tache, Cristina Elena, and Catalin Silviu Sararu. 2024. “Evaluating Today’s Multi-Dependencies in Digital Transformation,
Corporate Governance and Public International Law Triad.” Cogent Social Sciences 10 (1) online open access. DOI:10.1080/2331
1886.2024.2370945.

2l Role of Human Rights in Investment Law and Arbitration. State Obligations, Corporate Responsibility and Community
Empowerment. In: The Cambridge Companion to Business and Human Rights Law, llias Bantekas, Michael Ashley Stein (eds.),
Cambridge University Press, Cambridge, 2021, pp. 406-421.

22 EU-Singapore trade and investment protection agreements, entered into force in October 2018, https://policy.trade.ec.europa.eu/eu-
trade-relationships-country-and-region/countries-and-regions/singapore/eu-singapore-agreement/texts-agreements_en accessed on 11
March 2024.

23 The US BIT Model, 2012, https://ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20Meeting.pdf accessed on 11
March 2024.
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promotion of internationally recognized labor rights” (emphasis added).

Finally, some investment treaties contain human rights provisions that constitute legally
binding obligations for foreign investors, for example 1) Article 14(b) of the 2017 Intra-
MERCOSUR?, Investment Facilitation Protocol, investors and investments have a best-effort
obligation to uphold the human rights of all those concerned by their business activity in a way that
is consistent with the host State’s human rights obligations under international treaties. 2) Article 17
of the Canada-Cameroon BIT?®, for example, provides that “each of the Parties .

Apart from references to human rights, several investment treaties contain references or
provisions to issues closely related to human rights. Several investment treaties, for instance,
contain references or provisions relating to sustainable development: for example, Iran-Slovakia
BIT?6 specifies that investors “should strive to make the maximum feasible contributions”, to the
host state’s sustainable development through appropriate levels of socially responsible practices.

Another common human rights-related provision found in several investment treaties refers
to corporate social responsibility, for example 1) India-Belarus BIT?? provision is typical of such a
standard. It specifies that foreign investors “shall endeavor to voluntarily incorporate internationally
recognized standards of corporate social responsibility in their practices and internal policies”. 2)
Switzerland-China FTA (2013)% articulated the importance of corporate social responsibility for
sustainable development.

3. Human rights law in investment arbitration disputes

Whether an investment tribunal can apply to human rights law depends both on the relevant
jurisdictional clause and the applicable law. The jurisdictional clauses found in most investment
agreements range from covering all disputes arising in connection with the investment or the
investment agreement to specifically defined disputes. The scope of the jurisdictional clause is first
and foremost relevant for the initiator of the dispute, in practice always the investor.

Typical choice-of-law clauses include references to international law, covering treaties and
customary law as well as national law. Human rights norms may also be applicable as an element of
domestic law as well as applicable of international law. Different tribunals have had different ideas
as to the applicability and usefulness of interpreting or applying human rights law to an investment
treaty dispute. For example, the protection of a human right like right to water, at times may be in
conflict with the right to property. As noted by the tribunal in Sempra v Argentina case?®, that issue
is the complex relationship between investment protection and human rights. The decisive factor in
determining the jurisdiction of a given tribunal is the particular wording of an applicable
compromiser clause contained in a relevant investment protection treaty or investment contract. The
legality of the investment has been frequently challenged by the defending host state in order to
exclude jurisdiction or to deny an investor of the BIT’s benefits based on the rationale that only
lawful investments deserve international protection, so-called clean hands doctrine3. For example,
in the Hesham Talaat M. AlWarrag v. Indonesia vase®!, the tribunal denied the benefits for the
investor as he was breaching Indonesian laws and the respective BIT included an in accordance
with local laws clause.

24 VVienna Convention on the Law of Treaties, adopted 23 May 1969, entered into force 27 January 1980 (VCLT 1969), art 31(3)(c)

25 Canada-Cameroon BIT, 2014, https://investmentpolicy.unctad.org/international-investment-agreements/treaty-files/3163/download
accessed on 11 March 2024.

% |ran-Slovakia BIT, 2016, art. 10(3)

27 India-Belarus BIT (entered into force 2018), art. 12. See also Argentina—Japan BIT (2018), art. 17; Australia, Hong Kong FTA,
2019, art. 16.

28 Free Trade Agreement (FTA) between Switzerland and the People’s Republic of China, 2013, https://investmentpolicy.unctad.org/
international-investment-agreements/treaty-files/2751/download accessed on 11 March 2024

29 Sempra Energy International v Argentine Republic, ICSID Case No ARB/02/16, Award, 2007.

%0 Fraport A.G. v. Philippines the tribunal rejected jurisdiction as the investment was not made in accordance with the host state’s
laws, see Fraport A.G. Frankfurt Airport Services Worldwide v. Philippines ICSID Case No. ARB/03/25, Award, 16 August 2007,
para. 401.

31 Hesham Talaat M. Al-Warraq v. Indonesia, UNCITRAL, Final Award, 2014, para 645 e.
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4. Analysis of case law

The tribunal in Urbaser v. Argentine case *>noted that the ICSID Convention as well as the
relevant BIT must be interpreted in light of Article 31(3)(c) of the Vienna Convention on the Law
of Treaties (VCLT), which requires the interpreter (or the arbitral tribunal) to take into
consideration other relevant rules of international law, including those relating to human rights,
when construing investment treaties’ provisions. The Tribunal accepted jurisdiction over the human
rights counterclaim based on a broadly formulated investor-State arbitration clause. When
investment treaties contain dispute settlement clauses which cover ‘all disputes relating
investments’ without any limitation to disputes limited to the rights contained in the treaty, a human
rights-based counterclaim by the State can be accepted by an arbitral tribunal. It is for this reason
that the Tribunal in Urbaser allowed Argentina to present a human rights counterclaim against the
foreign investor because such claim is in connection with an investment. A broadly formulated
dispute settlement clause simply has the effect of opening up the possibility, as a matter of
jurisdiction, for an arbitral tribunal to hear a human rights counterclaim, it does not, as explained in
the previous paragraphs, allow a transformation of the investment disputes to a human right one.
Also, all this does not imply that the treaty itself contains human rights obligations for foreign
investors, which in fact is very rarely the case; such obligations can, of course, exist on the domestic
law or contractual level, as shown in Urbaser.

There are several ways in which tribunals in investor-State disputes may take international
human rights law into account which depends on the relevant jurisdictional clause, the applicable
law and possibilities for their consideration via treaty interpretation, for example:

Case Human right concerns

Ogoni case against Ogoni case against Nigeria before the African Commission on Human Rights, the State

Nigeria.® was found to have acted as a co-perpetrator. The African Commission came to the
conclusion that Nigeria and private actors, namely an oil consortium that included
Shell, had violated human rights, including the right to life.

Rompetrol v. More recently, a decision by the tribunal in Rompetrol v. Romania case, in which both

Romania.®* parties had extensively relied on and discussed the possible application of the European

Convention on Human Rights (ECHR)%. Romania argued that denial of justice claims
should be adjudicated according to the same standards that would apply in any
international forum, i.e. higher standards of proof and only after exhaustion of local
remedies. The ECtHR jurisprudence should be considered as the ultimate yardstick for
lawful behavior of the investigation authorities. While there seemed to be an agreement
that the ECHR as such does not apply directly to the dispute in question, the Tribunal
explained the limits of its competence.

Plama v. Bulgaria3®
(A similar line of
reasoning has been
held by the tribunals
in Phoenix v. Czech

The tribunal in Plama v. Bulgaria case was confronted with the question whether an
investment obtained through a violation of the national laws of the host State is
included in the consent of the states granting access to arbitration under the Energy
Charter Treaty (ECT)%®. The tribunal considered that ‘the investment was obtained by
deceitful conduct that is in violation with Bulgarian law. The Tribunal finds that

Republic and Claimant’s conduct is contrary to the principle of good faith which is part not only of
Hamester v. Bulgarian law but also of international law.

Ghana®).

Clayton/Bilcon v Clayton/Bilcon v Canada is a case that does not, strictly speaking, primarily concern
Canada®. human rights, but rather environmental issues. Still, it illustrates how tribunals may

32 Urbaser v. Argentina, ICSID Case No. ARB/07/26, 2016.

33 The Social and Economic Rights Action Center and the Center for Economic and Social Rights v Nigeria (n. 30).

34 The Rompetrol Group N.V. v. Romania, ICSID Case No. ARB/06/3, 2006.

35 European Convention on Human Rights was opened for signature in Rome on 4 November 1950 and came into force on 3
September 1953.

3 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, 2003.

37 Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, 2007.

38 Energy Charter Treaty was signed in December 1994 and entered into legal force in April 1998.

39 Clayton/Bilcon v. Canada Clayton and Bilcon of Delaware Inc. v. Government of Canada, PCA Case No. 2009-04, 2008.
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very carefully distinguish between legislative choices aimed at increasing domestic
standards, on the one hand, and administrative bodies surprisingly modifying the
implementation of legislation on the other. In that case the Tribunal found a violation
of the minimum standard of treatment (the FET standard) in Article 1105 NAFTA%
and the national treatment standard of Article 1102 NAFTA. This award demonstrates
that tribunals are careful not to unduly restrict the host State’s liberty to regulate. Such
caution with regard to legislation certainly is not limited to environmental issues but
also extends to questions of human rights.

Kim and other v. This was discussed in detail by the recent decision of the tribunal in Kim and other v.
Uzbekistan.*! Uzbekistan. The tribunal noted that several awards had argued generally that the
“substantive scope of the legality requirement is limited to violations of fundamental
laws of the Host State”, which the Tribunal considered unsatisfactory.

Hamester v. Ghana*? | The Tribunal in Hamester v. Ghana distinguished between both types of legality
requirements and concluded that based on the specific language of the applicable BIT,
which applied to investments made consistent with the host state’s legislation implied
limited application of the requirement to the establishment phase only.

The Suez® The Suez cases concerned foreign shareholders in water and sewage concessions.
Argentina prohibited an increase of prices in order to compensate for the precipitous
decline in the value of the Argentine Peso caused by the economic crisis. The Tribunal
held Argentina liable for breaching its fair and equitable treatment obligations under
the applicable BIT.

Ecuador v The case entertained counterclaims filed by Ecuador and ordered the investor to pay

Burlington.* USD 41.7 million for breaches of Ecuadorian environmental law and contractual
obligations.

Glamis Gold v. Canadian mining company challenged certain environmental and cultural protection

United States.*® measures taken by the government of California in relation to its proposed mine. The

cultural measures pertained in particular to the sacred sites of local indigenous peoples,
the Quechan Indian Nation. Although the international law dimensions were not a
feature of either of the main arguments by Glamis or the United States, they did feature
fully in an amicus curiae submission by the Quechan Indian Nation itself.

These considerations in the cases are crucial in deciding whether a tribunal possesses the
power to hold that a human rights violation has arisen out of an interference with an investment, or
whether it may merely take human rights into consideration when interpreting substantive standards
of an investment protection treaty*6.

5. Conclusion

Human rights are becoming increasingly relevant in international investment regime.
Moreover, the international law creates obligations for states and offers redress for violations,
enabling non-state actors to mobilize the language of international law when attempting to influence
public authorities. Recourse to international law in natural resource disputes has also resulted in
actual legal proceedings aimed at holding states accountable for alleged violations, including human
rights litigation and investors state arbitration. Human rights case law has been particularly
important in giving content to rules of international law relating to the protection of property rights,
such as the right to remedy, the right to fair trial, and the protection of economic and social

40 North American Free Trade Agreement (NAFTA) established a free-trade zone in North America; it was signed in 1992 by
Canada, Mexico, and the United States and took effect on Jan. 1, 1994.

41 Vladislav Kim and other v. Republic of Uzbekistan, ICSID Case No. ARB/13/6, 2013.

42 Gustav F. W. Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, 2010.

43 Suez, Sociedad General de Aguas de Barcelona S A, and InterAgua Servicios Integrales del Agua S A v. Republic of Argentina (n
75); AWG Group Ltd v. Republic of Argentina Decision on Liability, 2010.

4 Burlington v. Ecuador Burlington Resources, Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5) 6, 2008.

45 Glamis Gold v. USA Glamis Gold Ltd. v. United States of America, 2003.

46 Working Group on Business and Human Rights recently launched the 2019 Hague Rules on Business and Human Rights
Arbitration (The Hague Rules)*s, with a view to customizing arbitration processes to disputes with human rights elements. These
issues differ at national level in critical cases such as insolvency; see Seehaus, Sascha and Tomas Peracek, ‘The Impact of the
Constitutional Court Ruling of 15 November 2023 on the Federal Government's Budget Planning and the Potential Increase in
Insolvency Cases in Germany’, Juridical Tribune — Review of Comparative and International Law 14, no. 2 (June 2024): 178-195.
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interests. The famous Urbaser case has demonstrated that in cases where the jurisdictional clause
and the applicable law allow for it, a tribunal may be prepared to accept jurisdiction for
counterclaims based on human rights abuses by investors. Investment arbitration has highlighted the
significant potential for this new and increasingly important form of law to interact and conflict
with international human rights law.

For future investment treaties to effectively address tensions between human rights and
investment norms, creative options for reform of procedural and substantive standards must be
taken into account. As part of States’ increasing effort to protect their regulatory space, better to
conclude the new-generation international investment agreements and model BITs that make
express reference to human rights. Obviously, home states can also play a critical role in clarifying
both the primacy of human rights obligations over investment treaties for states parties and the
responsibilities of investors to respect human rights. Moreover except for the state other human
rights tribunals and UN treaty bodies have an irreplaceable role to play in strengthening the
narrative on human rights and investment.

Key findings:

- International investment agreements offer important opportunities for states and investors
to safeguard human rights and incorporate into subsequent treaties like BITSs.

- Thus, in Urbaser v. Argentina Case, proved Article 31(3)(c) of the VCLT enables
arbitration tribunals to apply and interpret investment treaties against the background of
international human rights law.

- The lack of familiarity with the human rights law of some arbitrators in investor-state
disputes has been a concern for States and civil society as well.

- Respect for human rights can be catalyzed within investment agendas through integration
of human rights awareness and due diligence expectations within States’ national strategies in line
with UNGP as well as a soft law.

Recommendations:

- Incorporating recognition of host state human rights obligations into the texts of
investment treaties.

- Modifying domestic legal systems to strengthen human rights protections and redress
mechanisms and adjusting adjust their legal regimes and policies to encourage rights-compliant
investment.

- Requiring state parties to allow civil claims on human rights issues to be brought against
investors in the home state for positive investments impacts.

- Supporting institutional investors with their implementation of the UNGPs through
knowledge-sharing, examples and other practical materials and driving meaningful data and
research that allows investors to manage risks to people.
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